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2007 ("the George Order"). In terms of the George Order, the 

Environmental Minister undertook to develop a policy for traditional fishers 

- including net-fishers - by the end of that year. The order stipulated that 

the policy should meet the socio-economic rights of these fishers and 

ensure equitable access to marine resources for them. 

In acknowledgement of the fact that these fishers depend on access to the 

sea for their livelihood, the George Order made provision for interim relief 

for small-scale fishers while the policy was finalised. However, the original 

interim relief package excluded net-fishers. It was understood at the time 

that the net-fishers would be accommodated during the unfolding policy 

process as part of the responsibility of the Technical Task Team set up for 

this purpose in terms of the George Order. 

87. In May 2007, representatives of the net-fishers, including Masifundise, met 

with the Department of Environmental Affa1rs and Tourism ("DEA T", the 

then name of the DEA) to discuss the inclusion of net-fishers in the interim 

relief packages. DEAT made vague assertions about the conservation 

status of harders and said that they were unable to include net-fishers 

because of the data that they had. They promised to share the data with 

us. 



27 

88. Masifundise wrote to DEAT on 17 May 2007 requesting that this data be 

shared. In response, we were provided with a document entitled "Access 

to Linefish and Netfish Species on the basis of Interim Relief for 

Subsistence Operatives - Points for Consideration". I attach a copy of this 

document as annexure ND 9. 

89. I will discuss this document in greater detail below. For now, I note only 

that the document did not include any consideration of the conservational 

impact of extending the George interim relief to net-fishers, including the 

Langebaan fishers. Nor did it consider factors impacting upon our socio­

economic rights, or comment on the significant by-catch of line fish 

species caught by the commercial industry which also impacted the 

decision to reduce net-fishing. 

90. By the end of 2007, and then the end of 2008, no satisfactory progress 

had been made in developing the small-scale fishing policy. Another order 

was made by agreement on 19 November 2008 extending the interim 

relief and revising the deadline for the Department to promulgate the 

policy to 31 July 2009. Again, the net-fishers were excluded. This time it 

was apparently not because of any "data", but because the report the 

Department sent to the Minister for approval simply failed to mention the 

inclusion of net-fishers to the Minister. 
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91. In December 2008, the Department released a draft small-scale fishing 

policy for the first time, but without consulting the Technical Task Team 

constituted by the Court Order. This created great confusion. Even worse, 

the policy made no reference to harders and the accommodation of net­

fishers. Despite widespread criticism and repeated calls from the National 

Economic Development and Labour Council ("NEDLAC") to provide 

reactions to the comments, the Department never did so. That draft policy 

( 
1 disappeared, however. 

92. In December 2009, we had to approach the Equality Court once more as 

there was still no indication that any real progress had been made in 

developing the court-ordered policy that would accommodate all traditional 

fishers. This time the order made by agreement held that the Minister must 

finalise the policy by 30 July 2010. In addition, it required the Minister to 

provide the net fishers with interim relief, after consultation with the fishers, 

and by no later than 28 February 2010. By agreeing to the order, DEAT 

acknowledged that the net fishers had been severely prejudiced by the 

delays in developing a policy in line with the original court order. 

93. The Minister and her Department did nothing to honour this court order 

and never consulted us despite written requests from our side. By April 

2010, the net-fishers were still without any relief despite a court order in 

favour of all traditional fishers three years earlier - and no indication that 
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the Department had any clear intention of accommodating us. As a result, 

the net-fishers of Kleinvishoek, Langebaan and Struisbaai returned once 

again to court in April 2010 to ensure interim relief. 

94. Our application was supported by evidence from Ms Jacqueline Sunde, 

Prof Lance van Sitter! and Prof Merle Sowman. These experts all 

elaborated on the net-fishers' historical dependence on fishing as a source 

of livelihood. They explained how traditional fishers, and in particular net­

fishers, ha".'e historically borne the brunt of the overlap of discriminatory 

policies and the bias towards commercial interests in the fishing industry, 

all under the guise of "conservation". I will refer to some of this evidence 

here as I am advised by my attorney that it is pertinent to this application. 

95. As a result of that application, an order was made by agreement on 1 July 

201 O ("the 2010 George Order'') that an additional three exemptions 

would be granted to net-fishers in Langebaan. The exemptions would be 

shared on a rotational basis amongst the seven fishers who had still been 

excluded. The exemptions had to be accompanied by conditions. A copy 

of this order is attached as annexure ND 10. The conditions imposed 

upon us for these exemptions, and the existing commercial permits, in 

January 2013 constitute the subject of this review. 
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96. · The 2010 George Order was to stand pending the "promulgation, 

implementation and rights allocation in terms of a new policy framework 

that would accommodate traditional artisanal net-fishers in an effective 
' 

and comprehensive manner'. That was to happen by 31 July 2010. 

97. In addition, the 2010 George Order provided that we had to elect a co­

management committee in our area that should meet regularly with the 

designated officials from MCM. While we indeed constituted such a 

committee, it has been of little to no value as we have not been given an 

effective opportunity to raise our issues. We have tried to use this forum 

repeatedly to raise our concerns about the discrimination against us in 

terms of these permit exemption conditions but to no avail. 

98. The required small scale fishing policy had not even been gazetted for 

comment by 31 July 2010. We did not go back to court, as we could have 

in terms of the order, because we were led to believe that the finalisation 

of the policy was imminent. 

99. Although it was not imminent, serious consultation on the policy began 

and continued throughout 2011 and into 2012. Coastal Links and 

Masifundise were deeply involved in this process. On 20 June 2012, 

following this consultation, the SSF Policy was finally gazetted. This was a 

triumphant day for the traditional net-fishers of Langebaan - and other 

: ', 
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small scale traditional fishers across South Africa - after our endless 

battles and representations to DAFF and DEAT. 

100. The SSF Policy was the culmination of the George litigation - or at least 

the beginning of the culmination. It is important to emphasise how this 

policy reframes the state's attitude towards small scale fishers. The 

opening paragraph of the policy reads as follows (my emphasis): 

"This policy aims to provide redress and recognition to the rights of 

Small Scale fisher communities in South Africa previously 

marginalised and discriminated against in terms of racially 

exclusionary laws and policies, individualised permit-based systems 

of resource a/location and insensitive impositions of conservation­

driven regulation. In line with the broader agenda of the 

transformation of the fishing sector, this policy provides the 

framework for the promotion of the rights of these fishers in order to 

fulfil the constitutional promise of substantive equality of the rights 

of these fishers in order to fulfil the constitutional promise of 

substantive equality." 

101. It continues: 
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"During colonial times and more recently during the Apartheid era, 

many traditional fishing communities were dispossessed of their 

lands adjacent to the coast. In the 1890s South Africa introduced 

policy and legislation to establish a fisheries management system. 

However, the system was aimed mainly at the growing commercial 

fisheries sector and largely neglected the Small Scale fisheries 

sector. The commercial sector was dominated by wealthy white 

capital, which from the 1940s onwards was assisted by the range of 

measures that the Apartheid regime introduced to support the 

establishment of a flourishing export-orientated commercial fishing 

industry. . . . The diversity within the Small Scale fisheries and its 

potential contribution to poverty eradication and food security is not 

addressed in the Marine Living Resources Act. . .. {/JI is clear that a 

new approach is needed to address the ecological sustainability of 

the resource and to provide for the progressive realisation of human 

rights within the affected communities." 

102. The principles set out by the SSF Policy include the following: 

"The state must ... 

(c) adopt an integrated and holistic approach which is based 

on human rights principles; 
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( d) recognise an approach which contributes to alleviatiof/ of 

poverly, food security and local socio-economic 

development,- ... 

(g) recognise the interdependency of the social, cultural, 

economic and ecological dimensions of (small scale) fishery 

systems 

(/) promote preferential access for Small Scale fishers who 

are parl of a Small Scale fishing community, who derive their 

livelihood from the sea and are aligned to a community­

based legal entity, to harvest the marine living resources; ... 

(q) recognise the complementary value of indigenous and 

local knowledge." 

103. The policy mandated a sea change in fisheries management in South 

Africa. The discrimination against traditional fishing communities like ours, 

we thought, was over. Instead, our rights would now be· recognised, 

protected and promoted. Although the SSF Policy would only be fully 

implemented over the next few years, we legitimately anticipated that the 

SSF Policy would alter the Respondents' attitude to the Langebaan 

fishers. 

104. II was thus with great disappointment and confusion that we received the 

conditions to our exemptions to fish for harders in the lagoon at the 
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beginning of 2013. Instead of protecting and promoting our access, 

nothing had changed. The restrictions imposed by the conditions, 

particularly the limit to Zone A, severely compromises our ability to support 

ourselves and our families through our customary fishing practices. 

105. The following Part gives a detailed account of the history of regulation of 

net fishing in the Langebaan Lagoon from the 1990s up to the present 

time. 

V RECENT HISTORY OF THE REGULATION OF NETFISHING IN SOUTH 

AFRICA 

106. This section picks up where Part Ill left off and explains the recent 

regulation of net fishing in the Langebaan Lagoon. First, it is necessary to 

make some background comments about the regulation of fishing in 

Langebaan and South Africa. 

107. I am advised that in the early years of the fishing industry in South Africa, 

net fishers and their activities enjoyed public acceptance and statutory 

recognition. This is evidenced by the reservation of public land for landing 

fishing vessels and fish drying areas. The more recent history shows 

increased regulation of net fishers and their activities. 
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108. In the early 1980s, following the declaration of the Lagoon as a National 

Park, SANParks started issuing permits to the traditional fishers on the 

lagoon. There were 21 permits issued to net-fishers. The permits generally 

allowed access to both Zones A and B. 

109. However, the predominantly commercial orientation of the fisheries 

management regime introduced in South Africa after 1994 resulted in the 

prioritisation of high value, export-orientated fisheries at the expense of 

the traditional, community-based fisheries that provided basic food 

security for local fishing communities. This was evidenced in the 

introduction of the MLRA and in the failure of previous Departments 

responsible for fishing to develop an appropriate policy that 

accommodated these traditional fishers. On the contrary, a one-size fits all 

approach was adopted. 

11 O. In her affidavit filed in the 201 O High Court application, Jacqueline Sunde 

explains that the traditional net fishery has been targeted by the 

Department in its efforts to conserve marine resources, ostensibly to 

protect highly exploited line fish species, argued to be threatened by net 

fish by-catch, and as a result the traditional net fishery has been 

systematically restricted and reduced over the past 15 years. She noted 

that evidence suggests that the powerful recreational angling lobby has 
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also been influential in shaping the policy to reduce net fishing effort. 

attach a copy of this affidavit as annexure ND 11. 

111. Recreational fishers are still permitted to target and consume threatened 

line fish species while for the traditional net fishers, those species are 

banned by cat.ch. The traditional net fishers have therefore borne the brunt 

of much of these conservation efforts, due to its relative accessibility and 

the marginalisation of those involved in comparison to powerful industrial 

and recreational lobby groups. 

112. I am advised that the failure to recognize and grant preferential protection 

to this group of traditional fishers has always been contrary to international 

law and best practice. Since July 2012, however, it is also contrary to the 

SSF Policy that was gazetted. Although I accept that the SSF Policy has 

yet to be fully implemented, its underlying objectives could and should 

have informed the Respondents' approach to regulating the Langebaan 

fishers. In particular, it should have forced a reconsideration of the 

condition that limits us to fishing in Zone A. 

113. The remainder of this Part considers the history of regulation of the 

Langebaan fishers in detail. That history can roughly be divided into 

seven phases: 

' ' 
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113.1. First Phase: The Churchhaven Agreement; 

113.2. Second Phase: Introduction of the MLRA; 

113.3. Third Phase: Introduction of NEMPAA; 

113.4. Fourth Phase: The long term rights and exclusion from Zone B; 

113.5. Fifth Phase: Limited access to Zone B; 

113.6. Sixth Phase: No access to Zone B; and 

113.7. Seventh Phase: Prosecution and lead-up to this review. 

The Early 1990s: The Churchhaven Agreement 

114. Even after the Lagoon was declared a national park in the 1980s, all net 

fishers were initially allowed to fish in Zone B. There were regulations 

around, for example, the use of motorised engines, but these were not 

strictly enforced. 

115. As I explained above, Zone B was created in the early 1980s to protect 

our net-fishers from the activities of the sports fishers .. This was done 

because we target harders and therefore it made sense to ensure that the 

zone frequented by the harders, at least on the shallow tidal flats, should 

be secured for our access. Zone B was thus created to ensure preferential 

access for us so that our livelihoods would be secured. Shortly afterwards, 

Zone C was created to ensure the protection of certain fish species. 
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116. I also mentioned that SANParks started issuing permits to us in the early 

1990s in terms of the 1990 Regulations referred to above and attached as 

ND 6. This was the first time that the Parks Board attempted to close 

Zone B off to anyone who did not have an address in Churchhaven or 

Stofbergsfontein. 

117. The origin of this provision allowing exclusive access to residents of 

Churchhaven and Stofbergsfontein seems to be an agreement ("the 

Churchhaven Agreement") signed by the National Parks Board and the 

South African National Parks Trust with a number of people resident on 

the farms of Churchhaven and Stofbergsfontein when these were bought 

by the Parks Board. A copy of the Churchhaven Agreement is attached as 

annexure ND 12. In terms of the Agreement, signed in December 1991, 

these residents became co-owners of the farms. The Agreement also 

grants those owners certain preferential rights. Clause 10.1 of the 

agreement reads: 

"10.1 Permits 

10. 1. 1 It is recorded that the Owners desiring fishing permits 

shall be required to apply for such permits through the normal 

channels. 
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10.1.2 Owners who comply with "traditional fishing methods" 

shall receive preferential treatment in the allocation of such 

permits." 

118. This Churchhaven Agreement was signed prior to the transformation of 

our country to democracy in 1994. It would thus not be surprising that 

some of the traditional fishers of Ghurchhaven who were resident there in 

the early 1990s, were not invited to become co-owners o(the land, nor · 

were any of the Langebaan fishers who had lost. their houses and their 

land due to the Group Areas Act. 

119~ In 1992, SanPARKS issued regulations confirming this agreement. 

attach a copy of these regulations as annexure ND 13. 

120. That-this agreement formed the basis of the conditions for Zone B as still 

defined in our permits and exemptions today is confirmed by the 

"konsepdokument" released by National Parks Board on 3 September 

1997 reflecting the discussions of meetings held earlier that month. The 

document records that Parks Board suggested that Zone B should be 

accessible "Vir permitte wat voor 1992 uitgereik is en ook vir permithouers 

wat permanent by Churchhaven en Stofbergsfontein woonagtig is." 

[Translation: "For permits that were issued before 1992 and also for 

_,. ,:,..· 
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permit-holders that reside permanently in Churchhaven and 

Stofbergsfontein."] I attach a copy of this document as annexure ND 14. 

121. Zone A would be reserved for those permits issued during and after 1992. 

These conditions were printed in italics, indicating that no agreement was 

reached on them. 

122. The significance of the reference to 1992 confirms that the permits issued 

in terms of the ownership agreement of December 1991 and the 

regulations that followed remain· the basis for the discrimination between 

fishers in Langebaan and fishers in Churchhaven and Stofbergsfontein in 

the conditions imposed today. 

123. As a result of this legacy, the three fishers today allowed to fish in Zone B 

are three white land owners from Churchhaven. We accept that this is not 

a case of direct racial discrimination and do not contend that we are 

excluded from Zone B simply because we are not white. But we are 

advised that this entrenchment of an apartheid legacy of discrimination 

facilitated through exclusive ownership constitutes indirect discrimination 

on the basis of race. I expand on this submission below. 
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124. While SANParks succeeded in imposing these conditions for a couple of 

years during the early 1990s, the Langebaan fishers successfully 

objected. SANParks thus introduce.ct special permits for the elderly 

Langebaan fishermen allowing them in Zone B. Thus, the older fishers 

could fish in Zone B, but the younger fishers who had not received permits 

prior to. 1992 could not. Eventually, this unworkable situation was 

mitigated in practice with all Langebaan traditional fishers allowed to fish in 

Zone B towards the end of the 1990s. 

Second Phase: Introduction of the MLRA 

125. In 1998 the MLRA was introduced to regulate access to marine resources. 

On the 29 December 2000, in terms of section 43 of the MLRA, a gazette 

(No. R. 1429, Government Gazette, No. 21948 7) was published which 

declared the Langebaan Lagoon an MPA. A copy of the gazette is 

attached as annexure ND 15. In terms of this gazette, 

"the catching of linefish (which includes harders) in terms of a 

netfishing permit in the Langebaan Lagoon Marine Protected Area 

south of a line joining beacons LB4 in Kraal Bay, on the western 

shore of the lagoon, and LB3 at Oesterwal, on the eastern shore of 

the lagoon, and north of a line joining beacons LB 1 south of 
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Churchhaven, on the western shore of the lagoon, and LB2 at 

Bottelary, on the eastern side of the lagoon is allowed." 

126. This is a description of Zone B and confirmed that, subject to a permit, our 

net fishers could continue to fish in Zone B. This regulation is still in place. 

There is, therefore, no legislative prohibition under the MLRA on us fishing 

in Zone B. The only prohibition arises from the conditions attached to our 

permits and exemptions. 

127. After the introduction of the MLRA, medium long term rights valid for four 

years were introduced across the country in 2002. Eleven permits were 

issued for net fishing on the Lagoon. Many of the traditional fishers were 

not granted permits and thus worked for Mr Visagie, the owner of the fish 

shop who had a permit in his own name and also used other family 

permits to access harders. Mr Visagie lost his permit during the allocation 

of long term rights in 2005, leaving even more of our traditional fishers 

destitute. 

Third Phase: Introduction of NEMPAA 

128. Our right to fish in Zone B changed suddenly and without consultation or 

explanation in 2003 when Zone B was excluded for the Langebaan 

commercial net fish rights holders, but the Churchhaven net-fishers were 

allowed to continue fishing in Zone B. 
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129. Nonetheless, the traditional net-fishers from Langebaan immediately 

objected to this new condition as it made our livelihoods practically 

impossible. Despite our pleas to SANParks and DAFF, nothing happened. 

Some of our· fishers thus went to see the prosecutor in Hopefield, Mr 

Jacques van Zyl. He confirmed to us that the MLRA allows us to fish in 

Zone B. The very next day, we all went fishing in Zone B as was our right. 

130. SANParks came onto the lagoon and took all the Langebaan net-fishers' 

boat numbers. The very next day, we were all charged, not with fishing in 

Zone B, but with operating powerboats there. The fishers appeared in 

court and were represented by an attorney, Mr Claassen. We related our 

understanding to the Magistrate that we are allowed to work in Zone B. He 

referred the matter to mediation. 

131. The fishers met with SANParks on 7 October 2003, with Prosecutor van 

Zyl chairing the meeting. It was confirmed that the MLRA indeed allowed 

us to fish in Zone B, but not with powerboats. The apparent 

misunderstanding from SANParks about their powers to exclude us from 

Zone B was thus cleared up. The minutes of the meeting are attached 

marked ND 16. 
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132. At the meeting, Mr J Lloyd, one of the Churchhaven land owners who is 

allowed to fish in Zone B, questioned the rights of the Langebaan fishers 

to fish in Zone B. The minutes record that he spoke about an agreement 

with SANParks about the use of Zone B. Mr Claassen responded that any 

such an agreement would be ultra vires ifl light of the MLRA. 

133. The minutes also reflect that the fishers raised their concern about the lack 

of consultation around determination and implementation of conditions. 

They requested regular meetings with MCM to assist all in clarifying the 

issues. 

Fourth Phase: The long term rights and exclusion from Zone B 

134. In 2005 the long term rights allocation process was completed - again 

effectively excluding our communities. Only seven net fishing permits 

were granted to the entire Langebaan community. It was later that year 

and on the basis of this clear discrimination, that the traditional net fishers 

- together with other small scale fishers - first approached the Equality 

Court in the George matter. 

135. The few long term permits that were granted to traditional net fishers from 

Langebaan, also now prohibited the fishers from fishing in Zone B. As ail 

- example, I attach a copy of permit conditions dated 01 January 2010 - 31 

December 2010 and marked as annexure ND 17. In stark contrast, the 
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three Churchhaven permits allowed those fishers - who are all white - to 

fish in Zone B. Churchhaven net fishers continued to fish in Zone B, using 

engines. 

136. It was at this time that we started organising not only to support the 

Equality Court application, but also to engage the authorities on our need 

for access to Zone B. The national Coastal Links had been founded in the 

early 2000s. During 2005, the net-fishers formed a Langebaan Coastal 

Links committee. Selene Smith was elected as chair and I was elected as 

vice-chair. 

137. From 2005-2009, we were not allowed to fish in Zone Bat all. 

Fifth Phase: Limited access to Zone B 

138. On 5 June 2007, Masifundise wrote a letter to Mr Nkefe, the then Manager 

of the West Coast National Park to request a meeting with the Langebaan 

fishers to explore ways of improving and strengthening the relationship 

and communications between the Park Management and the fishers, as 

well as attending to specific concerns about the permit conditions 

pertaining to the fishers. This letter is attached marked annexure ND 18: 

The meeting happened, but there was no further engagement thereafter. 
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139. On 30 May 2008, the DEA hosted a meeting about net-fishing in 

Langebaan. There were only six or seven rights holders in Langebaan at 

the time which was clearly not enough. However, the rights holders also 

complained that they were not permitted access to Zone B. They argued 

that while they were allowed to fish in Saldanah Bay, they could not do so 

as the waters there were too dangerous given the small size of their boats. 

The fishers argued that the holiday makers who come and flood the area 

fishing recreationally in Zone A as well as the vast number of kite surfers, 

make it impossible for the traditional fishers to operate during holiday 

seasons in Zone A, making their livelihood completely impossible. The 

fishers requested clarity on why they were not allowed to fish in Zone B 

when they previously had been allowed and why the Churchhaven fishers 

were still permitted to operate there. No answers were provided and 

nothing was done. The minutes of this meeting are attached as annexure 

ND 19. 

140. On 10 December 2008, Costa! Links wrote to Dr Augustyn, the Chief 

Director of Research of MCM, asking him to work together with the fishers 

to develop a co-management approach to the Lagoon. A copy of this 

letter is attached marked annexure ND 20. In this letter, we noted that we 

did not understand the reasoning behind the zoning of the Lagoon. We 

expressed our deep concern that there had been a steady increase in the 

number of recreational fishers in the Lagoon, while our rights had been 
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systematically reduced over time. We proposed a co-management 

strategy with MCM, but that only materialised after the George Court 

Order of 2010. While we initially participated in this co-management 

structure, we have since withdrawn as we were given no meaningful right 

to participate in the structure. 

141. On 1 August 2009 it was brought to our attention by Masifundise that DEA 

and SANParks were hosting a planning workshop to develop the 

Management Plan for the WCNP. This meeting would be held in Cape 

Town. We requested Masifundise to write to DEA and Sanparks on our 

behalf. A copy of the letter is attached as annexure ND 21. As there was 

no budget for our transport and we had not been invited we had no budget 

to pay for ourselves to get to Cape Town and hence we did not attend this 

meeting. We requested that a further process be arranged for us to be 

consulted, but this was not arranged. 

142. On 17 November 2009, Costa! Links once again wrote to the Manager of 

WCNP, Mr Mkefe. This letter is attached as annexure ND 22. In this letter 

a request was made that the net fish rights holders be granted special 

permission to use their nets in Zone B for the duration of the holiday 

period. Once againslthe letter emphasised Costa! Links members' desire 

to form a co-management strategy to work together with the Parks Board 

to ensure a positive working relationship between the fishers and the park. 
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143. On 18 December 2009, Costal Links addressed a further letter to WCNP. 

The letter noted our disappointment in WCNP's failure to respond to 

Costal Links' request to consider allowing the net fishers to catch harders 

in Zone B during the holidays. We expressed our concern with the 

continued failure to promote co-management. A copy of this letter is 

attached marked annexure ND 23. There is no record of response to this 

letter. 

144. On 25 March 2010 we attended a Stakeholder Public Participation 

meeting for the new Management plan organised by Sanparks and 

attended by the Park Manager, Mr Mkefe as well as Mr Pierre Nel. The 

fishers raised a number of concerns related to the protection of their 

traditional fishing practices and culture, their indigenous knowledge and 

their dissatisfaction with Zonation, particularly their exclusion from Zone B 

and the problems that they experienced during the busy tourism season. 

A copy of the minutes of this meeting are attached as annexure ND 24. 

145. At the meeting, Mr Mbulelo Dopolo acknowledged that the ·issue of 

recognition of our culture had been discussed with us and that this was 

supposed to be reflected in the draft Management Plan but that it was not 

He indicated that this would be rectified by which we took to understand 
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that this issue was accepted. Mr Xola Mkefe informed the fishers at the 

meeting that there would be further engagement with the fishers on the 

issue of Zone B. He said: "Hierdie punt is tans onder bespreking en daar 

sat terugvoering gegee word." [Translation: "This point is under 

consideration and feedback will be given."] There was no follow up from 

SANParks on this issue. 

146. On 1 July 2010, the 2010 George Order was made by agreement. The 

order extended access for traditional net-fishers in Langebaan as part of 

the interim relief pending the policy's implementation by granting three 

exemptions to be shared by nine fishers. Repeated undertakings were 

made by the Department at the time to engage us as net-fishers about our 

problems, but they never came to speak to us. 

147. At a net-fishing management working group meeting hosted by DAFF on 

29 July 2010, our fishers (including both the interim relief fishers and the 

commercial rights holders) again submitted that they would like to be given 

access to Zone B during the December holidays. We argued that it was 

impossible to access fish in Zone A due to overcrowding by holiday 

makers. At the same meeting the concern was raised that recreational 

fishers were overfishing and that the industry wanted to have an area 

allocated for recreational fishers only. A copy of the minutes of this 

meeting is attached as annexure ND 25. 
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148. The net-fishers were granted access to fish in Zone B during the holiday 

period from December 2010 to January 2011. In an undated letter from 

Costa! Links, the fishers express their gratitude for the permission to fish 

during this period. A copy of this letter is attached as annexure ND 26. 

149. On 26 May 2011, Costa! Links Langebaan wrote to DAFF and WCNP to 

request once again that, amongst other things, the fishers be allowed 

permission to access Zone B within the Langebaan Lagoon during certain 

times of the year. A copy of this letter is annexed marked ND 27. 

150. No response was received to the above correspondence and another 

follow up letter was sent on 24 June 2011 to request that DAFF and 

WCNP provide a response to the request to fish in Zone B for the 

upcoming school holidays between 24 June and the 18 July 2011. A copy 

of this letter is attached as annexure ND 28. 

151. In the minutes of a Parks Forum Meeting dated 8 July 2011 it is noted that 

the fishers were granted permission to fish in Zone B during Easter 2011. 

A copy of these minutes is attached as annexure ND 29. Coastal Links 

made another request to fish again in Zone B during the December 

holidays. 
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152. In a further letter to DAFF and WCNP dated 19 July 2011, Costa! Links re­

iterated that their letter dated 26 May 2011 had not been responded too. 

The demand stated that the fishers wanted access to Zone B between 

August 2011 and February 2012. This letter is attached marked annexure 

ND 30. We were indeed allowed access for the period of December 2011 

until January 2012. That was the last time this permission was granted. 

Sixth Phase: No access to Zone B 

153. On 20 June 2012 we wrote to Mr Dennis Fredericks of DAFF. We 

requested an . explanation for why three white land owners from 

Churchhaven were allowed to fish in Zone B right through the year, while 

we were not even allowed to do so during the busiest holiday seasons 

when Zone A is completely useless for net-fishing. We further insisted 

that the members of the traditional fishing community had the right to 

participate in research and decision making regarding the Lagoon. We 

received no response. A copy of this letter is attached as annexure ND 

31. 

154. On 12 September 2012 Coastal Links sent a further letter to Mr Dennis 

Fredericks of DAFF again requesting permission to fish in Zone B. We 
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received no response. A copy of this letter is attached as annexure ND 

32. 

155. On 19 October 2012 Coastal Links held a peaceful demonstration against 

the inconsistent manner in which SANParks regulated fishing in the 

Langebaan Lagoon. We submitted a memorandum to Ms Patricia Bopape, 

the Park Manager of WCNP. A copy of this memorandum is attached as 

annexure ND 33. 

156. On 3 November 2012; Ms Patricia Bopape finally responded. In this letter 

Ms Bopape attempted to justify the unfair zoning restrictions as follows: 

156.1. She argued that the allocation of fisheries resources, 

according to the scientists, was done in a fair manner; 

156.2. She noted that permits in Saldanha Bay had been reduced in 

favour of the Langebaan fisherman - this shift is indicative of 

the efforts that have been made to accommodate the 

Langebaan fisherman; 

156.3. She assured us that there was no racial basis for the 

allocation; 

156.4. In her view, the permit conditions had been based largely on 

the traditional use of the area and the resources available 

and that DAFF had made considerable effort to 
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accommodate commercial harder fishing in the park and the 

MPA. 

A copy of this letter is attached as annexure ND 34. 

157. SANParks has, in the past, attempted to find alternatives to accommodate 

us without allowing entrance into Zone B, but SANParks found that there 

were no practically viable alternatives. Ms Bopape recently explained in an 

article about our plight: 

"We have offered to mark off sections in Zone A for them [traditional 

net-fishers], where nobody else will be allowed and we have asked 

them to point out preferential areas, but these were not practical." 

A copy of this article is attached marked ND 35. 

158. On 7 December 2012 Coastal Links had a meeting in Cape Town with 

DEA to discuss our request to fish in Zone B over the December festive 

season. There was no outcome at the meeting, but DEA promised to let 

us know the outcome. 
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159. On 20 December 2012, the Director of Coastal Biodiversity Conservation, 

Department of Environmental Affairs, Mr Xola Mkefe, wrote to inform us 

that our request to fish in Zone B during the holiday season had been 

rejected. The reasons advanced by the DEA for the rejection included: the 

conservation importance of Zone B both for net fish and line fish, and the 

fact that the Zone B was part of a MPA since 2000 and part of a National 

Park since 1982. In this correspondence the Director stated that DEA and 

DAFF had agreed that the aim was to make Zone B a complete no take 

area in alignment with the 2020 national goal of increasing no take areas 

by 15%. A copy of this letter is attached as annexure ND 36. 

160. I note that the letter does not have a letterhead and is not signed. 

However, given its contents, we had no reason to doubt that it was 

genuine and authorised. 

161. These reasons seemed insufficient to us. First, the fact that Zone Bis part 

of an MPA does not mean that it needs to be no-take for all gear types or 

type of users. In fact, by far the majority of MPAs in South Africa are not 

complete no-take MPAs, but are carefully zoned to accommodate certain 

activities in different zones. It is thus not reasonable to refuse us access. 

to Zone B simply because it is part of an MPA or a National Park. In any 

event, the whole Lagoon including Zone A has always· been part of the 

MPA and the National Park, not only Zone B. 
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162. Second, our net fish permits grant us permission to target harders only. 

We are thus not targeting the overly exploited line fish species that are the 

primary reason for the MPA and which are heavily targeted by the 

commercial and recreational line fish sectors. Our gear is such that our 

nets are relatively shallow and do not target these species. Although there 

is some bycatch of line fish species, it is low and occurs in both Zone A 

( and Zone B. 

( 
( 

163. It is also not enough to claim, without more, that the lagoon is of high 

conservation importance. I am advised that if the Park and the Department 

finds it important enough to cut off our livelihood as they are doing, they 

must a factual or scientific evidence basis to contend that, despite allowing 

the Churchhaven fishers to fish in Zone B, it is necessary to keep us out of 

Zone B. This seems quite unlikely to us, as we know that we were the 

reason why Zone B was created: not to keep us out, but to keep the 

recreational fishers from disturbing our nets. 

164. Finally, while we support the government's goal of increasing the no~take 

zones in South Africa to 15% of our coastline, there is no reason why 

traditional small scale fishers must once again bear the brunt of this 

conservation goal. The fact that we are the easiest to keep out is not 

reason enough. In fact, the history of discrimination that we have endured 
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in the name of conservation makes it even more important that we are 

fairly accommodated. 

165. We know Zone B very well. We know how diverse the area is and we 

know that the harders feed on the tidal flats to the side of the Zone, while 

the line fish - particularly the White Stumpnose - are concentrated in the 

deeper central . channel. We would be able to catch enough for our 

purposes if we were allowed only to fish in the shallower areas. It would 

thus make sense, we think, to create zones within Zone B that could be 

accessed by us. 

Seventh Phase: Prosecution and lead up to this review 

166. While the seven commercial net-fishing rights-holders in Langebaan are 

issued their permits in July for a year, the seven _Interim Relief fishers are 

issued with their three exemptions in terms of s 81 of the MLRA (together 

with the related conditions) on 1 January every year. This year, despite 

our reminders to them, DAFF neglected to prepare our new exemptions 

until we were forced to travel to their offices in Cape Town in person to 

follow up. The exemptions and conditions were finally issued on 25 

January 2013. As we survive off fishing and live from day to day, it is very 

difficult for us to go three weeks without our exemptions. Add to that that 

we were not allowed to fish in Zone B during the December holidays when 
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Zone A is almost completely inaccessible to us. By the time we received 

our permits, we were desperate. 

167. These exemptions and accompanying conditions were the first to be 

issued since the gazetting of the SSF Policy. I am advised that the DAFF 

was required to be guided by the Policy and the preferential access to 

small scale fishing communities that it requires. There is no indication that 

it did so. Instead, the conditions once more prevent the net fishers who 

live in Langebaan from fishing in Zone B. By contrast, the three white 

fishermen who live in Churchhaven and Stofbergsfontein continue to be 

permitted to fish in Zone B. 

168. During the night of 28 January 2013, Henry Makka and Mark Burling were 

apprehended by SANParks while on the Lagoon, allegedly for fishing in 

Zone B. They have been charged with violating s 58(1)(c)(ii) of the MLRA 

which makes it a crime to "undertake[ J fishing or related activities in 

contravention of the conditions of any right of access, other right, licence 

or permit granted or issued in terms of Part 1, 2 or 3 of Chapter 3'. I 

attach a copy of their charge sheet as annexure ND 37. As appears from 

the charge sheet, the violation they are alleged to have committed relates 

to fishing in Zone B. 
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169. Makka and Burling have not yet pleaded to the charges. The matter has 

been postponed by agreement with the prosecution pending the outcome 

of this application. Makka and Burling are represented by the same 

attorneys in this case and their criminal case. 

170. The arrest of Makka and Burling demonstrated to us that SANParks, DEA 

and DAFF were clearly not willing to negotiate further with us about some 

form of access to Zone B. Instead, they will simply prosecute us if we 

cross their line. That spurred the need for this application. 

171. Thus, on 3 July 2013, our attorney at the Legal Resources Centre ("LRC"), 

Wilmien Wicomb, wrote to DAFF and SANParks with similar requests to 

those made in this application. They set out the reasons for this demand. 

A copy of the letter is attached as annexure ND 38. 

172. On 12 July 2013, the LRC received a letter from Mr Pierre Nel from 

SANParks in response A copy of the letter is attached as annexure ND 

39. In it, Mr Nel contends that: 

172.1. "current policy related to net fishing in Langebaan has all been 

promulgated after 1994" and that the "discriminatory policies of 

the previous government have been addressee!'; 



I 
I 

59 

172.2. the current allocation of rights to Zone B may be "unfair' but is 

not "illegaf', and that SAN Parks is thus looking to phase out .§!! 

access to Zone B; 

172.3. "the integrity of the closed areas cannot be compromised at 

anytime, whatsoever'; 

172.4. The state of the area has been informed by detailed scientific 

papers, reports and communications including recent research 

on fish stocks done specifically in Langebaan Lagoon; and 

172.5. Saldanah Bay is used by many fishers and "is certainly not too 

dangerous". 

173. If SANParks' reference to "discriminatory policies" relates to blanket 

exclusion on the basis of race, such as the Group Areas Act epitomised, 

' 
then he may be correct that these policies have been phased · out. 

However, truly addressing a policy requires a lot more because the 

impacts remain long after it has been formally abandoned. This places a 

duty upon all involved to take steps to eliminate the impacts. In this case, 

it is the consequence of discriminatory ownership and economic 

advantage during Apartheid that leads to the current differentiation 

between coloured fishers who may only fish in Zone A, and white fishers 

who may fish in both Zone A and Zone B. 
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174. In addition, the far more subtle discrimination I describe above relating to 

the ongoing neglect of traditional fishing communities in the name of 

"conservation" remains rampant. 

175. I am also advised that the current allocation of rights in Zone B is indeed 

unfair and illegal - because it is irrational and unreasonable. 

176. I am surprised by the statement that the current integrity of the park 

cannot be compromised at all. There is no special dispensation to allow 

traditional fishers on the lagoon as Mr Nel seems to suggest. Rather, all 

recreational fishing is allowed - and encouraged - in Zone A and the 

Lagoon is overrun with tourists. SANParks appears to believe that this far 

greater intrusion does not affect the integrity of the Park at all, but that 

allowing the net-fishers some form of limited access to Zone B would be 

impermissible. There is no factual basis for such a position. 

177. Finally, with regards to the reference to available science, my attorneys 

wrote to SANParks requesting the scientific material to which SANParks 

was referring - in particular the most recent research done on the 

Langebaan Lagoon. I attach copies of the relevant email correspondence 

as annexure ND 40. The LRC received a response on 3 June 2013 to the 

effect that no "unofficial information" may be made available to us until 

such time as it is scientifically peer-reviewed. Our attorneys thus sourced 
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available peer-reviewed research on our behalf. However, SANParks has 

never informed us what information they relied on. 

178. We received no response to our letter of demand of 3 July 2013. We 

therefore decided to launch this application to review and set aside the 

Decision and/or the Condition. 

VI IMPACT OF THE DECISION 

179. If we are not allowed to fish in Zone B at any time, it has a severe impact 

on us. There are several problems with Zone A. 

180. First, there are always more boats on the water in Zone A than in Zone B. 

Their presence disturb the fish and make it more difficult for us to fish. It is 

especially bad during busy holiday seasons such as in December and at 

Easter. The thousands of holiday makers who come onto the lagoon not 

only disturb the fish, but damage our boats and nets, forcing us off the 

water. During December of 2012, up to 250 boats came onto Zone A on 

any given day. 

181. Second, it is often practically impossible for us to catch harders during 

these periods, at least during day time. That forces us to go out at night 

when we are not allowed to fish without lights. The lights chase the fish 
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away and attract seals which make fishing very difficult for us. We catch 

fewer fish at night with a higher percentage of bycatch. 

182. Third, the army has a base adjacent to Zone A. They practice with heavy 

ammunition once a week which causes tremors in the water and chases 

the fish out of Zone A, and into Zone B. The army base has no impact in 

Zone B. 

183. By contrast, Zone B is undisturbed by other boats or the military. We 

would not have to fish there at night. The harders in Zone B are both 

larger and more plentiful. 

184. The amount of income our fishers make depends entirely on how many 

harders they catch. It varies greatly from week to week and from fisher to 

fisher. However, it is possible to provide the following rough estimations of 

costs. 

185. Our fishers are paid approximately R160 per 100 harders. Sometimes 

they can earn as much as R200 per 100 harders. On an average 

day/night, they will catch 800 fish. The petrol costs them about R200 per 

day/night. As there are two fishers on a boat, on average, each fisher will 

make R550 per night. In addition, they take the 'fry' home for household 

consumption. 
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186. The Interim Relief fishers fish a maximum of 3 times a week. They must 

share the permits and so cannot all be on the Lagoon at the same time. 

They will earn about R1650 per week. The commercial rights holders fish 

4-5 times a week and earn approximately R2475 per week. 

187. These estimates only include the cost of petrol for the boat. They exclude 

the additional costs needed to get to and from the Lagoon, and do not take 

into consideration the risk of damage to the boat or nets from the big 

speedboats and other hazards. 

188. If they could fish in Zone B, the fishers would catch significantly more 

harders, and would catch larger harders and could charge a higher price. 

As I noted above, some of the Churchhaven fishers catch more than 

double the amount of harders that we catch in Zone A. 

189. There are not any other viable economic opportunities for our fishers in 

Langebaan to which we could turn if we could no longer support our 

families in this way. The management of the Lagoon puts a lot of 

emphasis on developing tourism, but this does not benefit us at all. Many 

of us are struggling to make a living the way our community always has, 

by fishing in the Lagoon. We have special skills in net fishing that are not 

easily transferable to other industries. 
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190. If we were to be forced to find alternative employment, many of us would 

have to leave our families like our fathers did. We believe that the time has 

passed when poor people must be forced into migrant labour. If it were not 

for the restriction in relation lo Zone B, we would be able to make a living 

on the waters where we grew up and where we honed our skills. This is 

what makes us who we are and is precisely what the SSF Policy seeks to 

protect and promote. 

191. In addition to the economic and practical consequences, there is a 

symbolic consequence to the continued discrimination in terms of which 

three white land owners are allowed to fish where we as traditional fishers 

are not. This is unacceptable in the current South African society that 

prioritizes transformation and that is built on the principles of equality, 

dignity and freedom. 

VII GROUNDS FOR REVIEW 

192. In this section, I set out our provisional grounds for reviewing the 

imposition of the Condition. These grounds may be supplemented in 

terms of Rule 53 after we have received the record of decision from the 

Respondents. I do so in the following steps: 
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192.1. First, I describe the decisions that we are challenging, in particular: 

192.1.1. The difficulty of challenging the Condition that applies to 

the commercial rights holders; and 

. 

192.1.2. The need to challenge the Condition and the Decision; 

192.2. Second, I summarise the reasons that have been provided; 

192.3. Third, I set out the three grounds of review: 

192.3.1. 

192.3.2. 

192.3.3. 

The Decision 

Our first ground of review is that the Decision is 

irrational; 

Secondly, the Decision unfairly discriminates against 

the net fishers indirectly on the basis of race; 

Thirdly, the Decision is unreasonable. 

193. The Applicants seek to review and set aside both the Condition itself 

and/or the Decision to grant the permits/exemptions subject to the 

Condition. 

194. The Applicants challenge the imposition of the Condition in relation to two 

categories of fishers: 
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194.1. First, the decision to impose the Condition on the Interim Relief 

fishers taken on 25 January 2013; and 

194.2. Second, the decision to impose the Condition on permits given to 

the commercial rights holders. 

195. As there appears, in substance, to be only one decision to exclude all the 

Langebaan fishers from Zone B, I refer to these two decisions collectively 

as "the Decision". 

196. As noted earlier, while the Interim Relief fishers receive their exemptions 

and conditions in January each year, the commercial rights holders 

receive their permits and conditions during July of each year. To comply 

with the 180 day time period in PAJA (although, as I note below, this 

application was launched slightly outside the 180 day period). I am 

advised that it was appropriate that this application be launched by 24 July 

2013. The launch of the application could not, therefore, be delayed. 

197. At this stage, the commercial rights holders have not yet received their 

permits for the 2013/2014 season. 
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198. As the new permits have not yet been issued, we cannot challenge the 

conditions applied to them. We have therefore challenged the Condition 

attached to the 2012/2013 permits and have asked for condonation for 

filing the application outside the 180 day period. However, as soon as the 

2013/2014 permits are issued - which we expect will be shortly after this 

application is launched - we will amend this application to seek the review 

of the new permits, if they too contain the Condition. If the new 

commercial permits do not include the Condition, we will no longer seek to 

challenge the old commercial permits. 

199. In addition, this application challenges both the Condition directly, and the 

Decision to impose it. I am advised that although ii is competent to 

challenge a condition, a court will not necessarily set the condition aside 

and allow the permission to stand without any conditions. In order to 

address this possibly concern in the vent that the attack on the Condition 

( or the Decision to impose it) succeeds, the applicants seek an order that 

includes a process of meaningful engagement in order to determine the 

basis on which the Langebaan fishers may have regulated access to Zone 

B. 

200. As I explain in more detail below, the concern about whether we would 

have been granted permission to fish without limiting us to Zone A does 

not arise directly in this matter because of the nature of the relief we seek. 
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The Basis for the Decision 

201. We do not know the exact information taken into account when the 

decision was made to impose the current conditions on our fishers. Nor do 

we know the precise reasons for imposing the Condition. Once we receive 

the record of that decision in terms of Rule 53, we will respond to it is as 

necessary. 

202. However, given the letter from Ms Bopape dated 3 November 2012 (ND 

34), Mr Mkefe dated 20 December 2012 (ND 36) and Mr Nel dated 12 July 

2013 (ND 39), it appears that SANParks, and DAFF rely on the following 

justifications to refuse the fishers access to Zone B: 

202.1. They have tried to accommodate the fishers by allowing them 

to fish in Saldhana and by considering special zones for them 

( within Zone A; 
I 

202.2. Although the fact that the Churchhaven fishers can fish in Zone 

B is "unfair', it is not based on racial considerations; 

202.3. Zone Bis part of an MPA and a National Park; and 

202.4. Based on scientific data, it would compromise the integrity of 

Zone B to allow the net-fishers to fish there. 
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203. As I explain in the sections that follow, these are either not adequate 

reasons for the Decision, or fail to consider relevant information. 

First Category of Review Grounds: The Decision is Irrational 

204. The first category of review grounds relates broadly lo the rationality of the 

Decision, including the rationality of the process leading to the decision. 

PAJA creates a number of more specific grounds for review that can be 

captured under the heading of irrationality, including: 

204.1. The action was taken because irrelevant considerations were 

taken into account or relevant considerations were not 

considered (PAJA s 6(2)(e)(iii)); 

204.2. The action was taken arbitrarily or capriciously (PAJA s 

6(2)(e)(vi)); and 

204.3. The action itself is not rationally connected to: 

204.3.1. The information before the administrator (PAJA s 

6(2)(f)(ii)(cc)); or 

204.3.2. The reasons given for it by the administrator (s 

6(2)(f)(ii)(dd)). 
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205 .. Rather than considering these grounds separately, I explain why the 

Decision is generally irrational and fails to comply with any of these basic 

requirements for administrative decision-making. 

206. In order to make a constitutionally compliant decision, DAFF should at a 

minimum have considered: 

206.1. The available science pertaining to the Langebaan lagoon 

relevant to our specific species and net fishery; 

206.2. The socio-economic status of the fishers impacted by the 

decision; 

206.3. 

206.4. 

Any alternatives to a complete limitation of the right to access 

Zone B; 

The applicable legal framework, including domestic and 

international law and policy, and in particular the new SSF 

Policy. 

207. In short, the problem with the Decision is this: There is no available 

scientific evidence to support a conclusion that net fishing in Zone B of the 

Langebaan Lagoon will have an unacceptable impact. The available 

evidence either does not concern Langebaan at all, or supports the 

proposition that it is possible to make an alternative arrangement that 
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grants limited access to Zone B. The line between Zone A and Zone B 

has no scientific basis and is a relic of a decision taken to protect net . 

fishers, not fish. 

208. The only official science provided to explain why net-fishers were 

consistently excluded from the interim relief regime after the 2007 Court 

Order was in a document that contains research done before 2005 and 

shows no information specific to net fishers in Langebaan. The document, 

entitled "Access to Linefish and Netfish Species on the Basis of Interim 

Relief for Subsistence Operatives - Points for Consideration" is attached 

as annexure ND 9. 

209. The information under the heading "Rationale to the reduction _in the 

beach-seine and gillnet TAE' is based on projects done prior to 2001. It 

indicates the following: 

"The vast majority of these [net-]fishers were occupied with 

netfishing for a short period over the summer and autumn months, 

and either had other occupations such as teaching or farming or· 

spent the rest of the year in other branches of the fishing industry 

[. . .] Many of the participants (including crew members) were retired 

from fishing activities and participated in the netfishery to 

supplement incomes and food supplies. Many, both advantaged 
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and disadvantaged, were desperately poor and employed 

seasonally as crew or factory workers. Overall, there was excess 

effort allowed in the fishery. Many only went to sea a few times 

each year, catching small quantities of fish. They only went to sea 

when they heard about harders being plentiful from active 

participants [. . .] the extra effort interfered considerably with the 

viability of the regular fulltime fishers." 

210. This pattern of activity simply does not apply to net fishers in Langebaan. 

As I have described above, they fish regularly, throughout the year and as 

a livelihood. While it may apply to other net fishers, it is difficult to see how 

this report can be used as a basis for a decision about the Langebaan net 

fishers. 

211. The report also makes the following points without reference to any of the 

underlying science: 

211.1. The linefish by-catch of net-fishing comprises species considered 

overexploited or collapsed. 

211.2. Harder stock levels nationally were 15-20% of what they were 

under pristine conditions. 
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211.3. Most operators were running at a loss - "the loss experienced by 

most fishers also indicated the "recreational" nature of many of the 

participants". 

212. Once more, these indicators do not apply to the Langebaan Lagoon. They 

are based on research conducted in other areas that the Respondents 

assume, with no evidence, also applies to Zone B. 

213. To the extent that this document has any bearing at all on the traditional 

net-fishers in Langebaan Lagoon, which is denied, the report does not 

provide any rational basis to impose the Condition, for the following 

reasons: 

213.1. There is no specific indication of what the by-catch of linefish is 

( in the Langebaan lagoon. Our experience is that we do not 
( 

catch a substantial by-catch and if we were allowed to fish on 

the tidal flats in Zone B the by-catch would be reduced even 

more. Furthermore, the report does not even mention the 

· linefish by-catch of commercial and recreational fisheries. In the 

absence of such comparative evidence, this information is 

meaningless - unless there was a decision that traditional net 

fishers alone should be targeted for reducing bycatch. 
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The stock level of harders nationally also does not say anything 

about the levels in the Langebaan Lagoon, or in Zone B in 

particular. Our experience is that there are harders in 

abundance. It is not rational to assume a decrease in the harder 

population without any evidence. 

It is widely accepted that we are the traditional fishers who still 

rely on net-fishing as our central livelihood strategy. Given how 

few traditional net fishers operate on the Langebaan lagoon, it is 

indeed a feasible strategy for us and our families. This part of 

the report is thus irrelevant to us. 

214. We are not aware of any other research specific to Langebaan. In 

SANParks's recent article about our plight, Mbulelo Dpopolo, a marine 

biologist from SANParks admits that "multidisciplinary studies, in 

parlicular, have been scarce": 

"A number of issues in the lagoon are now being investigated. 

Among others, researchers are monitoring. the Southern mullets as 

well as white stumpnose and smoothhound sharks. At the moment, 

it seems as if white stumpnose prefers the deeper waters, mainly in 

Zone A, but also in the channels within Zones B and C, while the 

southern mullets seem to prefer shallower areas, mainly in zones B 



( 
( 

( 
( 

75 

and C. Yet, the research is not complete, says Dopolo, and any 

decision regarding changing the rules needs to be done "with 

caution". Among the issues that are being investigated, one of the 

most important, is how the species make use of the lagoon through 

space and time. Other topics include an assessment of the 

economic viability of fishing in zones A and B, and whether the 

amount of by-catch is something that "can be lived with". 

215. A copy of this article is attached as annexure ND 35. 

216. This indicates that there is no research that could justify closing Zone B. It 

is presented as not being enough research to open Zone B - but that 

should not be the question. The decision to close Zone B was done 

without any research or consultation - or consideration of our socio­

economic circumstances and the recognition of our rights. It is not 

appropriate that the research is now seen as necessary to reverse that 

decision and open Zone B. Rather, the research should have been 

adequate to sustain the first decision to deny us any access to Zone B, 

while granting access to fishers from Churchhaven. Even SANParki;l' 

officials acknowledge that research does not exist. 
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217. In fact, I am advised that most of the research used to sustain the 

recommendations of the scientific working group for management of 

sustainable beach-seine and gillnet fisheries in recent years since the 

closure of Zone B, emanates from studies done before 2000. The Minister 

should thus have been aware of these studies when declaring, in 2000, 

that Zone B is open to all traditional net fishers. In the 2012 

recommendations of the working group, it is acknowledged that 

"insufficient data are available for any real up-to-date assessment of the 

fishery to be made". A copy of these recommendations is attached as 

annexure ND 41. Despite this, the document actually recommends for 

exemptions granted under Interim Relief to be withdrawn. We find such 

disregard for our rights as confirmed by the Equality Court difficult to 

understand in the face of the lack of any scientific support. 

218. The evaluation of the lack of any scientific basis for the Decision will be 

expanded on in our supplementary affidavit based on what the 

Respondents provide in the Rule 53 Record. For now, it is sufficient to 

say that there is no rational basis for the decision. It was taken 

considering irrelevant information, and ignoring relevant information. It is 

based on a one-size-fits-all approach to fisheries management that fails to 

consider the particul,ir position of the Langebaan Lagoon and the 

Langebaan net fishers. 
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The decision unfairly discriminates on the basis of race 

219. Under s 6(2)(i) of PAJA, this court can review a decision if it is "otherwise 

unconstitutional or unlawful'. The Decision is unconstitutional and 

unlawful because it indirectly and unfairly discriminates against the 

Applicants on the basis of race. · Unfair discrimination is prohibited both by 

section 9 of the Constitution and section 7 of the Promotion of Equality 

and Prevention of Unfair Discrimination Act 4 of 2000 ("Equality Act"). 

220. The basis of the discrimination is simple: Fishers who live in Churchhaven 

and Stofbergsfontein are all white. They are all permitted to fish in Zone 

B. The Langebaan fishers are all coloured and are not allowed to fish in 

Zone B. This is no coincidence, but a result of the apartheid legacy of 

segregation and forced removals. I am advised that the practice of 

differentiating between fishers on the basis of residential address in these 

circumstances constitutes indirect discrimination on the ground of race. 

221. It is no answer to a charge of indirect discrimination to argue that the 

discrimination was not intended or is not directly on the ground of race. 

The question is solely about the impact of the decision, not its motivation. 

The Equality Act defines "discrimination" as any act or omission which 

"directly or indirectly - (a) imposes burdens, obligations or disadvantage 

on; or (b) withholds benefits, opportunities or advantages from, any person 
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on one or more of the prohibited grounds". Race is a prohibited ground 

and the Condition clearly withholds benefits, opportunities and advantages 

from the coloured Langebaan fishers while granting them to the white 

Churchhaven fishers. 

In any event, the Decision is not free from racist baggage. The underlying 

basis for the continued differentiation between white and coloured fishers. 

is based on an agreement concluded between the Apartheid government 

and white landowners. That economic and racial advantage is being 

perpetuated by the ongoing imposition of the Condition. 

223. The discrimination is unfair because: 

223.1. 

223.2. 

It impairs our dignity. It undermines our traditional way of being 

and treats as less deserving of access to public resources as a 

result of our race; 

It has a serious impact on the fishers. It limits our economic 

opportunities, threatens our ability to provide for our families and 

may force some or all fishers to give up their traditional way of 

life. 

223.3. The fishers are already a disadvantaged sector of society. 

have described in detail in this affidavit the historic pattern of 
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discrimination against traditional fishers. This history has been 

recognised by the state in the SSF Policy. 

223.4. While the purpose of conservation is important, as I have shown 

above, there is no link between the Condition and the available 

223.5. 

223.6. 

' research on the Langebaan Lagoon. 

Even if there were a conservation purpose to be served by 

restricting access to Zone B, there is no justification for granting 

access to one category of white fishers and denying access to 

poor, coloured fishers who are forced to bear the burden of 

conservation alone; 

There are certainly less restrictive steps to achieve the purpose. 

The Lagoon can be zoned differently to both protect the fish in 

the Lagoon and provide reasonable access to Zone B. I return 

to this issue in the Part about an appropriate remedy below. 

The Decision is unreasonable 

224. The Decision is so unreasonable that no reasonable person could have 

exercised the power in that fashion. It therefore falls to be set aside in 

terms of section 6(2)(h) of PAJA. 

225. The basis for this ground of review is essentially the same as the first 

ground ofreview. There is no scientific evidence to support the prohibition 
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in Zone B. There are many alternative arrangements that would 

adequately protect the conservation interests advanced by the 

Respondents, without excluding the Langebaan fishers completely from 

Zone B. There was no reason not to adopt those alternative mechanisms. 

226. Although courts should be hesitant to interfere with government decisions 

in complex areas of policy, this is not such a decision. There is simply no 

science that supports the approach adopted by the Respondents. All that 

remains is a general cautious approach that assumes that, in the absence 

of any evidence, all non-Churchhaven fishers should be excluded from 

Zone B. That approach is indefensible for three reasons: 

226.1. 

226.2. 

First, it is not appropriate to mechanically defer to conservation 

without considering the rights and interests of the Langebaan 

fishers. They have a right to practice their trade. They have a 

right to equality. They have a right to enjoy their customary 

practices. These need to be weighed against any environmental 

concerns. That has not happened here. The Respondents 

have taken an absolutist approach that refuses to make any 

reasonable accommodation for the Langebaan Fishers. 

Second, the Decision is contrary to the Fisheries Minister's own 

policy. The SSF Policy requires action to recognise and rectify 
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the historical discrimination against small scale fishers. While 

that will primarily be achieved through implementing the SSF 

Policy, it should also inform all decisions that the Fisheries' 

Minister and DAFF take in the interim. It clearly did not inform 

the Decision to impose the Condition. 

Third, the reliance on "conservation" is undermined by the 

continued right afforded to white fishers in Churchhaven and 

Stofbergsfontein. In order to show that the Decision is 

reasonable, the Respondents must show that Zone B can bear 

the impact of the three white fishers, but that an additional 16 

coloured fishers (with .10 permits) would be unsustainable. 

There is simply no empirical basis for that conclusion. If it was 

true that no fishing could be allowed in Zone B at all, then the 

Respondents would not permit the Churchhaven fishers to fish 

there. But they do. 

VIII REMEDY 

227. Section 8 of PAJA grants this court wide remedial powers. It can make 

"any order that is just and equitable". The Applicant seek two forms of 

relief. 
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228. First, we seek an ordinary order reviewing and setting aside the Decision 

to impose the Condition. It is important to note the consequences this will 

have: 

228.1. 

228.2. 

It is likely that by the time this application is finalised, the Interim 

Relief holders' 2013 exemption will have expired. A decision 

setting aside the Condition for them will not permit them to fish 

in Zone B from 2014 as they will have to be granted a new 

exemption which may have new conditions attached to it. It will, 

however, have the consequence that Henry Makka and Mark 

Burling did not violate a condition of their exemption if they were 

fishing in Zone Bon 28 of January 2013. 

For the commercial right holders, the decision may be made 

before their 2013/204 permits expire in June 2014. If that 

occurs, the Applicants do not believe that the commercial right 

holders should be entitled to fish in Zone B pending the 

implementation of new conditions (or the implementation of the 

SSF Policy). Instead, they seek the additional relief described 

below. 

229. Second, if the Decision is set aside, the Applicants accept that the 

decision about what degree of access they should be granted to Zone B is 
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a matter that this Court is ill-suited to make. We therefore seek an order 

for a structured process of engagement to determine appropriate 

conditions of access for the future. We seek: 

229.1. A declaration that the Applicants are entitled to limited access to 

Zone B; and 

229.2.. A structural order that: 

229.2.1. Requires DAFF to consult with the Applicants about 

an appropriate form of limited access; 

229.2.2. Within one month of the order, directs DAFF to make 

a proposal for limited access to Zone B to the Court; 

229.2.3. Affords the Applicants an opportunity to comment on 

the proposal to the Court; 

229.2.4. Allows the Court to accept the DAFF's proposal or 

request it to submit a new proposal; 

229.2.5. Once the Court is satisfied with the proposal, direct 

DAFF to implement it as the basis on which .the 

Applicants are permitted to fish iri Zone B for that 

year. 
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230. The remedy is meant to ensure that the fishers are not completely.denied 

access to the Lagoon, but also that they are not given unlimited access to 

Zone B if there are good scientific reasons for limiting their access. The 

process will ensure that the Respondents take a decision that is 

scientifically justifiable, but also takes into account the needs and interests· 

of the fishers. 

231. The applicants shall seek costs only in the event of opposition to this 

application. 

IX CONDONATION 

232. In terms of s 7(1) of PAJA. this application should have been launched 

within 180 days from the date the fishers became aware of the 

administrative act they wish to challenge. In the case of the interim relief 

permit holders, that would have been 180 days from 25 January 2013, or 

23 July 2013. In the case of the commercial permit holders, whose 

permits werf! issued in July 2012, the period would have expired in 

January 2013. This application is brought outside. the period of 180 days 

provided for in section 7(1) of PAJA. 

233. However, this Court is empowered to extend the 180 day period. There 

are good reasons for condoning the delay in this case. With regard to the 
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interim relief permit holders, the delay is minimal. This application will be 

launched two or three days after the 180 day period expired. The reason 

for the delay is simple: This application relies on a complicated history of 

the Langebaan fishing community. In order to launch it, our legal 

representatives had to travel regularly from Cape Town to Langebaan in 

order to take instructions from the fishers. They also had to consult with 

community leaders and experts and conduct detailed research. Although 

all efforts were made to finalise the application within the 180 days, it was 

only possible to complete the application shortly after the period had 

expired. The delay is minimal and will cause no prejudice to the 

respondents or to any third parties. I submit that condonation should be 

granted. 

234. The commercial rights holders challenge their permits for 2012/2013 only 

because the new 2013/2014 permits have not yet been issued. Once 

those permits are issued, the relief will be amended to challenge those 

permits. That application will not be out of time. Condonation is sought as 

a formality until the relief can be amended once the new permits are 

issued. The Applicants were advised that they should ncit wait until the 

new permits were issued as this _might prejudice the ability to challenge 

the interim relief permits within. the 180 days. 

X CONCLUSION 

It, 
0 
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235. The Decision to impose the Condition on the Langebaan fishers is 

indefensible. It is not supported by scientific evidence and relies on 

irrelevant considerations. It is irrational and unreasonable. It also 

discriminates indirectly on the basis of race and perpetuates past patterns 

of disadvantage and discrimination. It must be reviewed and set aside. 

NORTON DOWRIES 

I hereby certify that on this 2:; day of JULY 2013 in my presence at CAPE 

TOWN, the deponent signed this affidavit, swore and acknowledged that he: 

a. Knows and understands the contents of this declaration; 

b. Has no objection to taking the prescribed oath; 

c. Considers the oath to be binding on his conscience; 

d. and uttered the words "I swear that the contents of this declaration are 

true, so help me God." 




