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GIRLS MUST NOT BE BRIDES

INTRODUCTION
It is estimated that every year 15 million girls around the world are married before the age of
18.4 Child marriage is, unequivocally, a violation of the fundamental human rights of children,
especially girls who are disproportionately affected by such marriages. Therefore, every year
approximately 15 million girls are deprived of their rights to be free from slavery, all forms
of discrimination, inhuman and degrading treatment, and all forms violence. These girls are
deprived of their rights to bodily integrity, human dignity, equality, sexual self-determination,
and health, among others. Child marriage is a serious public concern that threatens the lives
and futures of young girls, thereby impeding progress towards achieving sustained gender
equality and combatting discrimination on the grounds of sex and gender. As such, any
person, including state officials and non-state actors, parents, guardians and other family
members, should be held accountable under the applicable national, regional and international
obligations that entrench the rights of children and gender equality.
In this paper, we acknowledge that ending child marriage will require long-term strategies
and a substantial commitment of resources. We emphasise the importance of outlawing
child marriages in marital legal frameworks as one of the important tools to ensure that
girls are afforded the legal right and agency to decide who and when to marry. In this paper,
we provide a brief context and meaning of child marriages and evaluate how the current
legal framework concerning marriage in South Africa permits child and early marriages in
violation of the international and regional laws binding on South Africa. We will also evaluate
the extent to which the current legal framework of South Africa is a hindrance to the steps
taken to eradicate child marriages in Africa and other international jurisdictions.
The South African government is obliged by regional and international legal frameworks, as
well its Constitution, to protect children. Therefore, the South African government is required
to ensure that its current legal framework prohibits and criminalises child marriages. We
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argue that the failure of the Parliament of South Africa to amend the current legal framework
to prohibit child marriages and to criminalise anyone who allows and/or aids in the conclusion
of a child marriage is a violation of its constitutional and international obligations. We
conclude by urging the government of South Africa to immediately amend the legislative
framework for both civil and customary marriages in order to comply with South Africa’s
obligations to protect children. We urge the South African government to model countries
that have set the minimum age of marriage as 18 for all individuals regardless of religion,
sex, and customary context.
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DEFINING CHILD MARRIAGES, CAUSES
AND CONSEQUENCES
In South Africa, a child is a person who is under the age of 18 years.5 A child marriage is,
therefore, a marriage concluded when one or both of the parties to a marriage is under the
age of 18. This definition applies equally to both girls and boys.6 We posit that child marriage
is closely linked to forced marriage.7 A forced marriage is one in which either one or both
contracting parties to a marriage have not given or are unable to give their free and full
consent when concluding the marriage or when one or both parties are unable to dissolve the
marriage.8 We submit that children lack the capacity to conclude a contract9, and therefore
they are incapable of consenting to a marriage. Thus, any marriage in which parents/guardians
consent on behalf of their child (with or without the child’s consent)10 is a forced marriage.
South African state reports show that in 2010, 785 girls and 57 boys were minors at the time
of concluding a marriage.11 In 2011, there were 174 marriages of girls and 14 of boys who
were under the age of 18 years.12 The number of registered marriages decreased to 118 girls
and 13 boys who were younger than 18 years in 2012.13 An overwhelming decrease is further
noted in 2013, with the recording of 79 girls and nine boys under the age of 18 years at the
time of marriage.14 In 2015, 1 percent of girl children were married before the age of 15 and
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6 percent before the age of 18.15 In terms of civil marriages, of the 138 627 bridegrooms
married in 2015, only 6 were below the age of 18, while 77 brides were below this age.16
In terms of customary marriage, there were 5 (0,1%) bridegrooms and 120 (3,5%) brides who
were younger than 18 years in 2015.17 However, the statistics from the ethnographic research
gathered by Statistics South Africa provide no indication for the significant fluctuation of child
marriages from 2010 to 2015. Additionally, the statistics of child marriages do not account
for unregistered marriages in customary settings or other circumstances in which marriage
and registration are not monitored or recognised.18 There is no minimum age of marriage set
in the context of religious marriages because these marriages are not recognised as valid
marriages in South Africa unless they are registered in compliance with the Marriage Act
requirements.19 Therefore, it is likely that child marriages are more prevalent in South Africa
than actually documented.
Generally, reports suggest that one in three girls in the developing world is married before
the age of 18; every year 15 million girls are reported to have entered into a marriage before
the age of 18.20 It is documented that more than 700 million women alive today were married
as children.21 The proportion of girl children who are married before 18 varies from country
to country.22 The International Centre for Research on Women reported that child marriage
hotspots are predominantly located in developing countries.23 On average, child marriage
affects around 50 percent of girls under the age of eighteen in Central, West, and East
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Legal Resources Centre Submissions on the Practice of Ukuthwala Available at: lrc.org.za/law-policy-reform/3307-lrc-submission-onukuthwala (Accessed 20 May 2016) at para 76.
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‘International Centre for Research on Women’ Available at: http://www.icrw.org/child-marriage-facts-and-figures [Accessed 4 April
2016].
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Africa.24 In sub-Saharan Africa, 39 percent of girls are married before their 18th birthday and
13 percent are married by their 15th birthday.25 The highest rate of child marriages is in Niger,
where approximately 75 percent of marriages included a child, followed by Chad, the Central
African Republic, Bangladesh, and Guinea reporting at above 63 percent. In Mali, Burkina
Faso, South Sudan and Malawi, at least 50 percent of marriages concluded involved a child
as a party.26 In Madagascar, India, Somalia, Zambia, and Ethiopia, more than 40 percent of
marriages involved a child.27 Furthermore, girls are often married to considerably older men
when a child marriage is concluded. In Mauritania and Nigeria, more than half of adolescent
girls aged 15 to 19 who are currently married have husbands who are 10 or more years older
than they are.28 If the current trends in Africa persist, it will not be at a rate fast enough to
offset population growth, and by 2050 the rate of child marriage will double.29
Dependency on male figures perpetuates economic inequality and social disparity, primarily
because young girls remain disproportionately affected by child marriage. In an unstable
economic climate and deficient social conditions, many parents and/or guardians of young
girls believe that such a union will improve their material welfare.30 The statistics demonstrate
a correlation between poverty and child marriage. Girls marrying young often must drop
out of school and are subsequently denied an education, which further perpetuates gender
inequality and leads to higher levels of poverty.31 Writing in the context of South Asia, feminist
legal scholar, Carrington suggests that girls with access to education and health services
from urban and educated wealthier families are less likely to be married at a young age
compared to girls from rural, poor and uneducated backgrounds.32 Research illustrates that
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United National Development Programme (2016) African Human Development Report 2016: Accelerating Gender Equality and
Women’s Empowerment in Africa at p 40
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United Nation’s Children Emergency Fund ‘Child Marriage and The Law’ Available at: http://www.unicef.org/policyanalysis/files/
Child_Marriage_and_the_Law(1).pdf [Accessed 1 May 2016] at p 32.
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World Bank. 2017. Economic Impacts of Child Marriage: Global Synthesis Report, at p 3.
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Carrington, Kerry Feminism and Global Justice. ‘Violence against women: Asia and the Middle East.’ London: Routledge, 2015 at p
47.; Op cit note 31 at 5
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the vulnerability is compounded for women and girls from poor families who are 2.5 times
more likely to marry in childhood than those from wealthier families.33 As a result, it has been
argued that child marriages manifest and perpetuate gender inequality and discrimination.34
Carrington also notes that while some poor families marry off their daughters for money,
sometimes these girls are married off to wealthy men with community participation,
authority and support.35 Following a study on child marriages, the World Bank found that
child marriages do not only violate the rights of millions of girls every year, they also bring
“significant development impacts at the individual, community, and society levels.”36 This is
because, as the World Bank Group explains, while the major challenges that are faced in
many communities affect women and girls, they play a unique role as “drivers of growth
and progress and powerful agents of change.”37 Societies cannot sustainably develop without
transforming the distribution of opportunities, resources and choices for males and females
in order to ensure that there is equal power to impact their own lives and positively contribute
to their families, communities and countries.38 Within this context, there is therefore a
direct correlation between promoting gender equality and successful development policies.
According to the most recent United Nation’s figures, economic and social discrimination
against women is costing the African continent over of $100 billion annually.39 It is unlikely
that countries marked by gender discrimination and inequality will achieve their full potential
and/or achieve their development outcomes, such as the National Development Plan in South
Africa.
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Parsons & McCleary-Sills Preventing Child Marriage: Lessons from World Bank Group Gender Impact Evaluations, World Bank Group
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The greatest impacts of child marriage are on fertility, population growth, education, and
income earnings.40 For example, according to a report conducted by the World Bank and the
Center for Research on Women (“ICRW”):
“Controlling for other factors affecting total fertility, on average across 15 countries, a
girl marrying at 13 will have 26 percent more children over her lifetime than if she had
married at 18 or later. If a girl marries at 17, she would still have on average 17 percent
more children versus marrying at 18 or later. Considering the rate of child marriage in the
country and the characteristics of the girls who marry early, ending child marriage would
reduce the national rate of total fertility by 11 percent, a rather large effect.”
Moreover, “globally (for 106 countries), the welfare benefits that would be reaped through lower
population growth from ending child marriage reach $566 billion per year in 2030. The benefits
are valued at $22 billion in 2015 and $566 billion in 2030 (see table 3.4). The rapid increase
in the benefits stems from the fact that the impact of child marriage and early childbirths on
population growth is cumulative.”41 Most of the welfare benefits that would occur through
lower population growth from ending child marriage would be accrued to the poorer spheres
of the population, since girls in poverty are more likely to marry young than girls from higher
socioeconomic classes, “cumulatively, for the period from 2014 to 2030, the welfare gains
from ending child marriage could be more than US $4 trillion.”42
Impacts on health, nutrition and violence are also large for girls who marry young, but
particularly great for children of mothers who marry young. Child marriage often coincides
with early childbirths, which has been found to have negative impacts on the health and
nutrition of children born to young mothers.43 The World Bank further concedes:
“…child marriage is the likely cause of more than four in five children being born of
mothers younger than 18. In turn, when a child is born of a young mother, this increases

40

Op cit note 31 at p 3.
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Ibid at p 39
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Op cit note at 39

43

Op cit note 31 at p 3 & 4
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at the margin (that is, controlling for other factors) the risk for the child of dying by age
3.5 percentage points on average across 15 countries. The impact on under-five stunting
is estimated at 6.3 percentage points on average across the 15 countries.”
Other potential implications, including impacts on women’s agency, decision making, and
knowledge of HIV/AIDS are not always statistically significant, however, child marriage likely
has an indirect impact on these areas given that a girl’s educational attainment may be
impeded.44
Other factors that compel the advocacy for the prohibition of child marriages include health
risks related to early childbirth. Statistics illustrate that the increased number of maternal
deaths in some areas of the world reflects inequities in access to health services, and
highlights the gap between the rich and poor.45 Ninety-nine percent of maternal deaths are
said to occur in developing countries; more than half of these deaths occur in sub-Saharan
Africa and close to one third occur in South Asia.46 In 2015, the mortality ratio in developing
countries was 239 per 100 000 live births versus 12 per 100 000 live births in developed
countries.47 In Sub-Saharan Africa the maternal mortality ratio is 500 per 100,000 live births
and the lifetime risk of dying in childbirth catapults to 1 in 39.48 In other low income regions, a
woman’s lifetime risk of dying in pregnancy or childbirth is 1 in 150 compared to 1 in 3800 in
developed regions.49 These enormous disparities between women with high and low income
and women living in rural areas versus urban areas show that there is a correlation between
class, location and access to reproductive medical health care assistance. However, the
direct impact of child marriage on maternal mortality is unclear:
“The literature suggests that adolescent girls have, in many countries, a higher level
of maternal morbidity and mortality than women ages 20-24. At the same time, while

10
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Op cit note 31 at p 3
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Available at: http://www.who.int/mediacentre/factsheets/fs348/en/ [Accessed 19 October 2016].
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Available at: http://www.maternityworldwide.org/the-issues/ [Accessed 19 October 2016].
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avoiding pregnancy at a very young age is essential, it does not follow that ending child
marriage and thereby reducing early childbirths would necessarily result in a decrease in
maternal mortality ratios at the national level.”50
Globally, pregnancy is reported to consistently be one of the primary causes of death for
young girls between the ages of 15 to 19.51 Evidently, the risks are enormously compounded
for young mothers under the age of 15, who are five times more likely to die from maternal
causes than adult women.52 Additionally, the literature also suggests that marrying young
is linked to intimate partner violence (“IPV”), especially when marrying at age 15 or earlier.53
Moreover, statistical patterns show that young girls from lower-income households are more
likely to fall pregnant and suffer from nutrition deficiency, although this notably varies by
region. On average, one in two girls in developing countries has nutritional anaemia, which
can increase the risk of miscarriage, stillbirth, premature birth and maternal death.54 These
deaths occur mostly in developing countries, where poverty and remoteness produces an
unequal allocation of health care services and food distribution.55 This is notably the case for
regions with low numbers of skilled health workers, such as sub-Saharan Africa and South
Asia.56 Antenatal care is significantly lower in low-income countries where only 51 percent
of women benefit from skilled care in the duration of their pregnancy and childbirth.57 This
means that millions of births do not receive the professional care of doctors, nurses and
experienced midwives. Additionally, in developing countries, only 40 percent of pregnant
women have the recommended antenatal care visits.58 Due to the importance of antenatal
care, the Department of Health in South Africa has recommended, since 1 April 2017, that
all mothers have at least eight (an increase from the previous recommended four) antenatal
care visits to reduce the rate of infant and maternal mortality.

50

Op cit note 31 at p 3

51

Op cit note 6 at p 4.
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Op cit note 31.

53

Op cit note 24 at p 4
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Richard Kollodge (Ed), Motherhood in Childhood - Facing the challenge of adolescent pregnancy Available at: http://kyrgyzstan.
unfpa.org/sites/default/files/pub-pdf/motherhood-in-childhood-_en.pdf [Accessed 19 October 2016] at p 18.
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It can be argued that child marriages are one of the “most pernicious manifestations of the
unequal power relations between females and males.”59 Critically, young brides are at greater
risk of contracting HIV/AIDS and other diseases like cervical cancer60 because they are more
likely to be married to older men who are more likely to have had a greater number of sexual
encounters. In the majority of these relationships, the issue of power imbalance is paramount,
largely as a result of the marked age difference and social status of the parties. 61 The power
imbalance that exists when minor girls are forced into marriage means that they are unable
to negotiate safe sex methods and contraceptives.62 In sub-Saharan Africa, girls between the
ages of 15 and 19 are 2 to 6 times more likely to contract HIV/AIDS than boys of the same
age.63 Studies have also reported that young brides often show signs symptomatic of sexual
abuse and post-traumatic stress disorder.64 Young brides also exhibit existential anxiety as
well as feelings of hopelessness and debilitating depression.65 In India, the International Centre
of Research on Women found that girls who were married before the age of 18 are twice as
likely to report being beaten, slapped or threatened by their husbands in comparison to girls
who get married at a later age.66 Furthermore, a 2016 study by the International Journal of
Epistemology found that across 34 countries, girls who marry under the age of 15 are more
likely to experience domestic violence.67 The study found that 22 percent of respondents
reported experiencing physical violence by their partner; ranging from 2 percent prevalence
in Ukraine to 60 percent prevalence in the Democratic Republic of the Congo. Additionally,
the majority of women who reported to have experienced physical violence in the last year
also reported experiencing sexual abuse in the past year as well. The study showed that
globally, women who marry as children experience a higher prevalence of intimate partner

12
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Rangita de Silva-de-Alwis (2008) Child Marriage and the Law, Legislative Reform Initiative Paper Series, Working Paper Series,
UNICEF, p 1.
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As per World Bank op cit note 31.
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Ibid.
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Ibid, pg 33.
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Child Marriage, Facts and Figures, International Centre for Research on Women, available at: http://www.icrw.org/child-marriagefacts-and-figures

64

Ibid.
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Ibid.
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Kidman, Rachel (2016) Child marriage and intimate partner violence: a comparative study of 34 countries. International Journal of
Epidemiology, Volume 46, Issue 2, 1 April 2017, Pages 662–675,
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violence (29%) than women who marry as adults (20%). The study concluded that in order
to substantially reduce the rate of IPV, interventions to combat child marriage are crucial.68
Under ideal circumstances, reaching puberty marks the beginning of a gradual transition to
a healthy and productive adulthood. However, for many girls, puberty marks an accelerating
trajectory into inequality, where they are treated vastly differently from their male counterparts.
This is attributed primarily to child marriage.69 Child marriages are more harmful and
traumatising to disabled, orphaned or other children from marginalised groups.70 More
specifically, orphaned children who live in poverty-stricken environments are at a particular
risk of being married at an early age. The ICRW states that child marriages are closely linked
to low levels of economic development and that girls living in poor households are more likely
to marry before the age of 18 than girls living in wealthier households.71 In some parts of East
Africa, marriage is seen as a valid option by caregivers of orphaned girls who are seen as
a burden.72 In some contexts, marriage is perceived as a cultural mechanism of preserving
wealth in families of a higher socio-economic class.73 As such, children are married early
to ensure an “appropriate” spouse. In some communities, child marriage is practiced as a
means to preserve a girl child’s sexuality and virginity in order to protect the family’s honour
and to ensure that women remain submissive under their husband’s control.74 This practice
undoubtedly perpetuates gender discrimination as it relegates girls and women to the
position of preserver of family honour. Objection to or any behaviour perceived to be contrary
is often severely punished.75 Sadly, the norm is that families and societies treat girls and boys
differently, with girls disproportionately treated as commodities for monetary benefit whilst

68

Ibid.

69

Op cit note 4.

70

‘Protection from violence, exploitation and abuse’ Available at: http://www.unicef.org/protection/57929_57972.html (Accessed at 1
May 2016).
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International Centre for Research on Women (ICWR) (2006) Child marriage and poverty. available at: https://www.icrw.org/files/
images/Child-Marriage-Fact-Sheet-Poverty.pdf. at p. 1.
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Ross, Susan Deller. Women’s Human Rights: The International and Comparative Law casebook, ‘Women’s Reproductive Rights.’
University of Pennsylvania Press, 2009. Print at p 633.
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Op cit note 39.

74
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University of Rwanda.
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investing in the health, nutrition and education of boy children as future patriarchs of the
household.76
Generally, girls who live in rural areas are more likely to become child brides than their urban
counterparts. The World Bank posits that “differences between rural and urban incidences of
child marriage in all sub-regions (of Africa) suggests that urbanization has a positive impact in
undermining the social norms and beliefs supporting child marriage.”77 This difference is more
evident in some countries in West and Central Africa and in Latin America and the Caribbean,
where the prevalence of child marriage in rural areas is about twice that of urban areas.78
In South Africa, the traditional practices such as ukuganisela and ukuthwala, predominantly
practiced in rural areas, pose a serious challenge to the curtailment of child marriages.
Ukuganisela is a form of forced child marriage whereby a girl’s parents begin marital
negotiations with a boy’s parents.79 Traditionally, this custom was mainly practiced by the
parents of girls who came from elite families, usually, for women from the royal family and
in some instances, it was conducted without the girls’ knowledge and against her will.80 In
South Africa and Zimbabwe there have been reported cases of ukuganisela. More recently in
South Africa, this practice has come into the spotlight in a case dealing with a prospective
husband, an evangelist of the well-known Nazareth Baptist Church, ‘ibandla lakwa Shembe,’
who had paid lobolo for a 13-year-old girl with the parents consenting on behalf of the child.
The Magistrates Court in KwaMaphumulo in KwaZulu-Natal ordered the family of the 13-yearold girl to return all the lobolo to the 41-year-old prospective husband.81 Without addressing
practices like ukuganisela, which hinders the curtailment of child marriages, such marriages
will continue to manifest in South Africa.82
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Africa, Volume 15, Issue 2, Jan 2014, p. 51 – 61.
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Ukuthwala is a traditional practice that is a precursor to the conclusion of a marriage and
forms part of South Africa’s cultural communities. For the purposes of this paper, the practice
and prevalence of ukuthwala is relevant in so far as it is an irregular method of entering girl
children into marital negotiations that result in child marriages. As explained by the South
African Law Reform Commission, traditionally, “in indigenous African communities, a marriage
was initiated through a request or approach from the family of the prospective groom to the
family of the woman. Ideally, such an approach would follow a period of courtship between the
intended spouses, and the ensuing negotiations would thus occur with the full consent of the
couple.”83
Ukuthwala is, therefore, an irregular method of concluding a marriage and not a marriage in
and of itself.84 The conceptualisation of ukuthwala as an irregular precursor to the conclusion
of a marriage was confirmed by the court in Jezile v The State,85 where it was noted that
“ukuthwala is one such irregular method which would, if the precepts of the custom were
correctly followed, eventually lead to the conclusion of a valid marriage under customary
law.”86
The practice of ukuthwala, as it is called in isiZulu and isiXhosa, is widely practiced across the
spectrum of South African traditional communities. In Sesotho it is called shobedisa; ukweba
umakoti in isiNdebele; tjhabisa in sePedi; tlhakisa initiated by the boy, or tlhaka initiated by
the girl in Xitsonga; taha initiated by the girl or tahisa initiated by the boy in Tshivenda.87 The
predominant use of the word ‘ukuthwala’ signifies that bride abduction is most prevalent
in the rural parts of the Eastern Cape and KwaZulu-Natal, where isiXhosa and isiZulu are
predominantly spoken, respectively.88 This practice of ukuthwala involves the kidnapping of

83

Koyana DS and Bekker JC “The Indomitable Ukuthwala custom” 2007 De Jure 139-144. See also South African Law Reform,
Discussion Paper 138, ‘The Practice of Ukuthwala’ http://www.justice.gov.za/salrc/dpapers/dp132-Ukutwala.pdf (accessed 18
October 2016) at p 4.

84

Legal Resources Centre Available at (accessed 22 may 2016) at p 6/ P 6 lrc 2013.

85

S v Jezile 2015 SACR 452 (WCC).

86

Ibid at para 72.

87

South African Law Reform, Discussion Paper 138, ‘The Practice of Ukuthwala’ http://www.justice.gov.za/salrc/dpapers/dp132Ukutwala.pdf (accessed 18 October 2016) at p 5.

88

Op cit note 9 at p 1.
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a girl or young woman by a man and his friends or peers, with the intention of compelling
her family to approve marriage negotiations in order to conclude a customary marriage.89 It
is understood to be a practice that initiates marriage negotiations, which results in parental
consent and deemed to rectify the underage status and lack of legal consent by the minor
girl child involved.90 Proponents of this practice note that ukuthwala is an integral part of
facilitating social negotiations and in principle does not involve culturally and socially
offensive behaviour such as violence or rape.91
The Commission for Gender Equality notes that it is difficult to grasp the full scope and
extent of child marriage in South Africa as the prevalence of ukuthwala and other forms of
forced marriage are not well documented.92 Figures released by the South African Police
Service (“SAPS”) to Parliament’s Select Committee on Women, Children and People with
Disabilities show that only a handful of arrests have been made for ukuthwala abductions
over the past year. In the Eastern Cape over the 2012/2013 period, there were 116 reported
ukuthwala abduction offences, and 17 arrests. In KwaZulu-Natal over the same period, there
were 138 reported abduction offences and 3 arrests. Nationally, there were 255 ukuthwala
related abduction cases in total, with only 21 arrests. These statistics exclude the province
of Gauteng, which reported 171 abduction cases over 2012/2013, but could not provide the
relevant information on how many of them were related to ukuthwala.93 We submit that the
statistics on ukuthwala are much higher than the data collected on registered child marriages;
therefore, we can reasonably infer that there could be more child marriages initiated than the
recorded numbers in specific regions.
That being said, the nature of ukuthwala, which ultimately seeks to prepare young girls for
marriage by alienating them from the educational space, intersects and infringes on the right
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Commission for Gender Equality ‘Traditional practices and the Constitution: A policy dialogue: Implications for human rights and
gender equality’ (2009), Available at: http://www.cge.org.za/dmdocuments/Culture%20and%20Tradition%20Dialogues%20report.pdf
(accessed 20 May 016)
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SAPS ‘Presentation to the Parliamentary Select Committee on Women, Children and Persons with Disabilities’ (22 June 2011), http://
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GIRLS MUST NOT BE BRIDES

to receive an adequate education. It is clear that educating young girls is an integral part of
the process of reducing child marriages both locally and around most affected parts of the
developing world. Numerous reports note that girls with higher levels of education are less
likely to marry as children.94 For example, in Mozambique, approximately 60 percent of girls
with no education are married by the time they turn 18, compared to 10 percent of girls with
secondary education and less than one percent of girls with higher education.95 In some
developing countries, such as Thailand, Sri Lanka and Taiwan, educating young girls has
been a critical factor in the reduction of child marriages.96
One of the difficulties in assessing the prevalence of early marriage is that many of the child
marriages are unregistered and remain unofficial.97 Child marriages concluded by children
under the age of 14 are not well documented, and even less so for children below the age
of 10.98 These statistics illustrate that, like South Africa, the rest of the world does not
have a clear picture of the nature and the extent of child marriages. Both local and global
statistics illustrate that child marriages continue to permeate certain societies; the statistics
demonstrate that child marriages are not only a South African phenomenon but a global
concern.
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Op cit note 21.
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Op cit note 21.
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Op cit note 21.
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SOUTH AFRICA’S LEGAL FRAMEWORK
AND ITS INTERNATIONAL OBLIGATIONS
PERTAINING TO THE AGE OF MARRIAGE
The Constitutional Court has accepted the vulnerability of children and their need to be
protected under the guiding principle of the best interests of the child, as encapsulated in
section 28(2) of the Constitution.99 The Court has stated that ‘[c]hildren are precious members
of our society and any law that affects them must have due regard to their vulnerability and
their need for guidance.’100 The court has further noted that ‘children’s bodies are generally
frailer, and their ability to make choices more constricted, than those of adults.’101

International and regional obligations
Section 39(1)(b) of the Constitution of South Africa mandates the consideration of
international law when interpreting any of the rights contained in the Bill of Rights. There
are several international human rights conventions affirming the right of a child, and the
girl-child in particular, not to be compelled to enter into a marriage at an early age. These
conventions reiterate the importance of a child being able to enjoy her or his human rights
to the fullest extent. As stated previously, a child marriage erodes constitutional rights, is a
form of gender discrimination, perpetuates inequality, is harmful to health and well-being of
girls and the overall welfare of communities, and negatively impacts the right to education.
102

These factors support the need to abolish child marriages. The 1948 Universal Declaration

of Human Rights (“UDHR”) states that marriage should be entered into only with the free and

99

The Teddy Bear Clinic for Abused Children Case and RAPCAN and Others v. Minister of Justice and National Director of Public
Prosecutions CCT 12/13 [2013] ZACC 35 at para 65.

100 Ibid at para 1.
101 Centre for Child Law v (1) Minister for Justice and Constitutional Development, (2) Minister for Correctional Services, (3) Legal Aid
Board and National Institute for Crime Prevention and the Reintegration of Offenders [2009] ZACC 18 at para 26.
102 International Centre on Research on women. (2005). Too Young to Wed: Education & Action towards Ending Child Marriage: Seeking
Policy Solutions. New York: ICRW.
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full consent of the intending spouses.103 Despite the fact that the UDHR is not binding on all
states, it is persuasive and is considered as customary international law. States are therefore
obligated to ensure that the principles entrenched in the UDHR are incorporated into local
legislation.
The Convention on the Elimination of All Forms of Discrimination against Women (“CEDAW”),
ratified by South Africa on 15 December 1995, entrenches the obligations set out in the UDHR
and further provides for the prohibition of child marriages. Article 16(2) expressly states:
The betrothal and the marriage of a child shall have no legal effect, and all necessary
action, including legislation, shall be taken to specify a minimum age for marriage and
to make the registration of marriage in an official registry compulsory.104
CEDAW promotes the right for all women to “freely choose a spouse and to enter into marriage
only with their free and full consent.”105
The Convention on the Rights of the Child (“CRC”), ratified by South Africa on 16 June 1995,
does not expressly provide for child marriage; however, it does state that traditional practices
which are prejudicial to the health of children should be abolished.106 The UN Committee
on the Rights of the Child (“The Committee”) has previously stated that early marriage is a
harmful practice and that this practice has a negative effect on girls’ sexual and reproductive
health. The Committee further recommended that all State Parties have a minimum age of
marriage legislation setting the age at 18 years.107 The CRC also provides that children are to
be protected from all forms of sexual exploitation and sexual abuse.108

103 Article 16 (2).
104 Ibid.
105 Article 16 (1)(b).
106 Article 24 (3).
107 Committee on the Rights of the Child, General Comment No. 4 (2003), Adolescent health and development in the context of the
Convention on the Rights of the Child.
108 Article 34.
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The African Charter on the Rights and Welfare of the Child (“ACRWC”), ratified by South Africa
on 7 January 2000, provides that:
States Parties to the present Charter shall take all appropriate measures to eliminate
harmful social and cultural practices affecting the welfare, dignity, normal growth and
development of the child and in particular:
(a) those customs and practices prejudicial to the health or life of the child; and
(b) those customs and practices discriminatory to the child on the grounds of sex or
other status.
Child marriage and the betrothal of girls and boys shall be prohibited and effective
action, including legislation, shall be taken to specify the minimum age of marriage to
be 18 years and make registration of all marriages in an official registry compulsory.109
Article 5 of the Protocol on the Rights of Women in Africa (“Maputo Protocol”), ratified by
South Africa on 17 December 2004, imposes an obligation on State Parties to prevent all
forms of harmful practices which negatively affect the human rights of women and/or
international standards. The Maputo Protocol goes further and supports the standing of the
UN Committee on the Rights of the Child by expressly providing that the minimum age of
marriage for women should be 18 years.110 It also provides that “no marriage shall take place
without the free and full consent of both parties.”111 This notion is supported by the African
Youth Charter which provides that “young men and women of full age who enter into marriage
shall do so based on their free consent and shall enjoy equal rights and responsibilities.”112
The Southern African Development Community (“SADC”) Protocol on Gender and Development
sums up South Africa’s obligations clearly and reaffirms all the objectives mentioned in the

109 Article 21.
110 Article 6 (b).
111 Article 6 (a).
112 Article 8 (2).
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above international agreements. Article 8 of the SADC Protocol on Gender and Development
provides that State Parties shall enact and adopt legislative and administrative measures to
ensure women and men enjoy equal rights in marriage and are regarded as equal partners in
marriage. Accordingly, the legislation concerning marriage shall ensure that:
(a) no person under the age of 18 shall marry, unless otherwise specified in law, which
takes into account the best interests and welfare of the child;
(b) every marriage takes place with the free and full consent of both parties;
(c) every marriage, including civil, religious, traditional or customary, is registered in
accordance with national laws; and
(d) during the subsistence of their marriage the parties shall have reciprocal rights
and duties towards their children with the best interest of the children always being
paramount.
Moreover, the SADC Model Law on Eradicating Child Marriage and Protecting Children Already
in Marriage is a framework aimed at generating policy reform and revising the laws of SADC
Member States. The model intends to shift focus from national requirements of marriage to
a regional focus. The Model Law is an advocacy tool for legislators in the SADC region and
provides best practices to Member States in adopting laws that deal with eradicating child
marriage.113
The objectives of the Model Law include inter alia:
(a) re-state some basic rights, concepts and principles relating to the child, as a basis
of eradicating child marriage and enabling the development of policies, strategies,
measures and interventions to fulfil a child’s rights;

113 South African Development Community (SADC). SADC Model Law on Eradicating Child Marriage and Protecting Children Already in
Marriage. (2016)
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(b) prohibit child marriage from the commencement of a Member State’s law on
eradicating child marriage;
(c) make any child marriage, existing at the commencement of a Member State’s law
on eradicating child marriage, voidable on the option of a party to the marriage, in
certain circumstances;
(d) prohibit child betrothals and make existing child betrothals void from the
commencement of a Member State’s law on eradicating child marriage;
(e) provide for a minimum age of marriage and capacity to contract a marriage;
(f) prohibit the solemnisation of child marriage and enable a court to issue restraining
orders;
(g) provide for legal aid to victims of child marriage.114
In line with the Model Law, governments must submit reports to the SADC PF and other
international bodies, as required by various international treaties, highlighting the extent to
which the State has taken measures towards eradicating child marriage.

South African legislative framework
In South Africa, there are several pieces of legislation which govern the conclusion of valid
marriages. It is evident that in South Africa’s legislative framework regarding marriages,
neither the Marriages Act, 25 of 1961 (“Marriages Act”) nor the Recognition of Customary
Marriages Act, 120 of 1998 (“RCMA”) sets a binding minimum age for marriage as they
allow for parental and/or ministerial consent for a child to be married. These exemption
clauses which allow for parental and ministerial consent will be discussed in detail below.
Consequently, the South African legislative framework does not abide by South Africa’s
international obligations.

114 Ibid at Section 1
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Section 9 of the Constitution of South Africa guarantees the right to equality before the
law and equal protection and benefits. It also prohibits discrimination on grounds of, inter
alia, gender, sex and marital status.115 Section 10 of the Constitution enshrines the right to
inherent dignity and the right to have the dignity respected and protected. Section 12 of the
Constitution further affords the right to be free from all forms of violence, not to be treated
or punished in a cruel, inhuman or degrading way. This includes the right to make decisions
concerning reproduction, security and control over one’s own body. It expressly provides for
the protection of children under section 28 where it provides that a child’s best interests are
of paramount importance in every matter concerning the child.116
These rights are violated in the context of child marriages in South Africa. By allowing
children younger than 18 to enter into valid marriages, our legislative framework contradicts
the protection afforded in the Constitution.
The first applicable legislation regarding marriages in South Africa is the Children’s Act 38 of
2005 (“Children’s Act”). Section 12(2) of the Children’s Act provides:
A childbelow the minimum age set by law for a valid marriage may not be given out in marriage
or engagement; and above that minimum age may not be given out in marriage or
engagement without his or her consent.
The Children’s Act defines a child as “a person under the age of 18 years.”117 However, it fails
to provide for a minimum age of marriage outside the reference to the common law of South
Africa, where the minimum age of marriage is 12 for girls and 14 for boys. As is apparent,
the common law ages of marriages represent and reiterate gender discrimination. The

115 Section 9(3) The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race,
gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief,
culture, language and birth.
116 Section 28 (2).
117 Section 1.
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Marriages Act regulates heterosexual monogamous marriages in South Africa. The general
age of consent to enter into these marriages is 18 years. However, the Marriages Act allows
parents or guardians to consent to a marriage where at least one of the parties to a marriage
is a minor. It further allows a Commissioner of Child Welfare and a judge of the Supreme
Court to consent to the marriage should the parent and/or guardian refuse to grant such
consent. This power/authority is given by section 26 of the Marriages Act.118 Additionally, the
Marriages Act sets the minimum age of marriage differently for girls, with 15 years being the
minimum for girls and 18 years for boys.119 Assigning different minimum ages of marriage for
girl and boy children is a violation of the equality clause and constitutes unfair discrimination
on the grounds of gender.
The Recognition of Customary Marriages Act 120 of 1998 (“RCMA”) further allows for an
exception to the requirement of consent by giving parents/guardians the power to consent
to a marriage where one or both of the parties is a child.120 It also provides for an exemption
in the instance where the parent/guardian does not consent to the marriage in the form of
section 25 of the Marriages Act, which gives a Commissioner of Child Welfare or a Court the
power to consent to a minor entering a marriage. Furthermore, the RCMA also allows for
individuals under the age of 18 years to marry each other if the consent of the Minister of
Home Affairs has been obtained.121
The Civil Unions Act 17 of 2006 (“Civil Unions Act”), which regulates same and heterosexual
unions, sets 18 as the minimum age of marriage without granting any exceptions for the
marriages of children, making it the only legislation that complies with South African
international and regional obligations.

118 ‘No boy under the age of 18 years and no girl under the age of 15 years shall be capable of contracting a valid marriage except with the
written permission of the Minister or any office in the public service authorised thereto by him.’
119 Section 26.
120 Section 3(3) of the RCMA provides the following: ‘If either of the prospective spouses is a minor, both his or her parents, or if he or
she has no parents, his or her legal guardian, must consent to the marriage. If the consent of the parent or legal guardian cannot be
obtained, section 25 of the Marriages Act applies’.
121 Section 3(4)(a) and (c).
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Child marriages and the age of sexual consent in South Africa
On a point of law, it is submitted that the ages currently in place are contrary to the minimum
age of sexual consent as set out in criminal law.122 As explained above, the intention of the
legislature is to ensure that children are not sexually exploited or abused by adults, including
the violation that occurs in circumstances where parents or guardians consent to minor
children being married off to adults. Notably, parental consent may also constitute a violation
of the criminal law of South Africa.
The Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007 as
amended (hereinafter referred to as the Sexual Offences Act) states that:
A person (“A”) who commits an act of sexual penetration with a child (“B”) who is 12
years of age or older but under the age of 16 years is, despite the consent of B to the
commission of such an act, guilty of the offence of having committed an act of consensual
sexual penetration with a child, unless A, at the time of the alleged commission of such
an act, was—
(a) 12 years of age or older but under the age of 16 years; or
(b) either 16 or 17 years of age and the age difference between A and B was not more
than two years.123
The Sexual Offences Act also prohibits other sexual activities with children such as sexual
grooming and sexual exploitation of children by their parents and others.124 Parents, relatives
or others who collude in, or aid and abet, the ukuthwala of a girl child commit the crime
of the sexual exploitation of children and risk being charged with these offences.125 The
age of sexual consent provided in the Sexual Offences Act is in direct conflict with the

122 The Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007 as amended.
123 Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007, Section 15.
124 Ibid, Section 17.
125 Ibid, Section 71.
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provisions relating to the age of marriage set out in the Children’s Act, the Marriages Act and
the Recognition of Customary Marriages Act. As such, when any child is forced to marry a
person older than 18 with sexual penetration being a likely result of the marriage, there will
be criminal consequences for the person marrying the child, as well as all those assisting or
participating in the conclusion of the child marriage. Given the high levels of sexual violence
against children in South Africa, the marriage laws must, therefore, be amended to align with
the Sexual Offences Act as this will help protect children from sexual violence.

Prohibition of Forced and Child Marriages Bill
The South African Law Reform Commission published a draft Bill on the Prohibition of Forced
and Child Marriages Bill (“the Bill”), which according to the Preamble aims
to introduce an expanded crime of forced marriage; to prohibit child marriages; to
provide for competent verdicts in relation to forced marriages; to criminalise an attempt,
conspiracy or incitement to commit an offence relating to forced marriages; to make
provision for civil remedies; and to provide for matters connected therewith.
The drafting of the Bill is a positive step towards complying with the obligations placed on
South Africa. Any further delay in enacting this Bill into law leaves the government vulnerable
to a court challenge in order to force compliance with its obligations and ensure that the
rights of all children are protected.
Another crucial aspect of enacting the Bill above is to ensure that it repeals any current laws
that allow for minor children to be married. This should be achieved by ensuring that the Bill
amends the Marriages Act, Recognition of Customary Marriages Act and the Children’s Act to
incorporate the minimum age of marriage as 18 and repeal any exemption provisions allowing
children to be married legally with their parents/ legal guardians/ Minister’s permission.
As the current marriage legal framework allows children to get married legally, the proposed
law reform must make provisions on how to deal with child marriages concluded within this
regime. In our opinion, these marriages could be divided into the following groups:
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i.

Marriages concluded when either one or both of the spouses were children at the
time of concluding the marriage but both parties are now adults; and

ii. Marriages concluded where either or both parties were children at the time of
concluding the marriage but one or both parties are still children.
Article 16(2) of CEDAW and Article 21(2) of the ACRWC both prohibit child marriages and
declare them to have no legal effect, thus in terms of these two Conventions, any marriage
of a child is void ab initio. However, the marriage legislation in South Africa legalises child
marriages. Perhaps the situation where one of the parties to a child marriage in question is
now an adult is complicated to address given that they have the capacity to make decisions
about whether they want to remain married or not. It is accepted here that while there may
be many reasons why women who were married as children remain married, including
unemployment and poverty, lack of agency, and lack of education and skills, among others;
the law cannot presume that these women do not want to remain married. The legislators
would have to specifically engage with these women and come to a conclusion on how to
deal with their marriage going forward. We submit that this is in line with the constitutional
imperative of public participation whereby parliament and provincial legislatures consult with
the various stakeholders, particularly interested or affected individuals, organisations and
government entities before making a decision pertaining to a draft law. These constitutional
imperatives are set out in the Constitution of South Africa in sections 56, 57, 69 and 70, which
relate to the information or evidence of information that must be placed before the National
Assembly and National Council of Province when considering laws before it.
For marriages where one or both of the parties are still minor children, we emphasise the
need to protect children from child marriages and to give effect to the obligations already
described in this paper. In our opinion, there would be no legal justification for setting 18 as
the minimum age of marriage while preserving the marriages of children married prior to
such a declaration. We submit that this is supported by section 39 of the Constitution which
requires the interpretation of all rights to promote the spirit, purport and objects of the Bill of
Rights. The Constitution further requires the best interest of the child principle to always be
promoted in all matters pertaining to children. To ensure that all factors are considered, this
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law would also have to ensure that there is consideration on how to ensure that any benefits
or economic and other obligations placed on the child are adequately addressed.
In order for South Africa to comply with its constitutional, regional and internal mandates, the
government of South Africa must ensure that the Bill, which will set a binding minimum age of
marriage, also criminalises child marriages. The need for implementing clear consequences
of child marriage and especially having it as a punishable criminal offence cannot be
overemphasised. Criminal sanctions may serve as a good deterrent for child marriage.126 By
criminalising child marriage, South Africa will be sending a strong message to families and/
or guardians who want minor girls to enter marriage before the age of 18 years that child
marriages will no longer be tolerated and that there are criminal consequences for enabling
them. It will also send a strong message to our children that the State has their best interest
at heart and will take all the steps necessary to protect their best interests and protect them
from the injustice of having their childhood stripped away from them at a young age.
There are multiple aspects in the criminalisation of child marriages that must be considered
in order to make sure that all the diverse persons who play a role in the conclusion of a child
marriage are penalised. In the paragraphs below, we highlight how other jurisdictions have
created criminal offences related to child marriages, what conduct is criminalised as well as
the competent sentence for each of the offences.
a. In India, the Prohibition of Child Marriages Act, 2006 states that a minor, at the time
when a marriage is concluded, can file a case directly to the police and the adult
male who contracts the child marriage is subject to up to two years imprisonment
without bail and/or the option of a fine of one-hundred thousand rupees.127
Additionally, any person who aids and abets the child marriage is subject to up
to two years imprisonment without bail and/or a fine of one-hundred thousand
rupees.128 Lastly, the Prohibition of Child Marriages Act, 2006 states that the male
126 V, Odala. ACPF (2013). Importance of minimum age legislation. http://www.girlsnotbrides.org/wp-content/uploads/2013/06/ACPFImportance-of-min-age-of-marriage-legislation-May-2013.pdf. [Accessed on 26 May 2016].
127 Prohibition of Child Marriages Act, 2006, s 3 and s 9.
128 Ibid at s 10.
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parent or male guardian of the child is subject to up to two years imprisonment
without bail and/or a fine of one-hundred thousand rupees.129
b. In Pakistan, the Sindh Child Marriage Restraint Act, 2013 states that the male adult
who contracts the marriage of a child is liable for a minimum of two years and up to
three years imprisonment without bail, and a fine.130 Any person(s) who participates
in the solemnisation of a child marriage is liable for a minimum of two years and
up to three years imprisonment without bail and a fine – unless they can prove
that they did not know that it was a child marriage.131 Any guardian, either in their
official or unofficial capacity, who allows and enables a child marriage in any way
is liable for a minimum of two years and up to three years imprisonment without
bail, and a fine.132 The Sindh Child Marriage Restraint Act goes further to state that
any failure by such persons to prevent the child marriage constitutes negligence.133
c. In Zimbabwe, before January 2016, the Marriage Act [Chapter 5:11] set the
minimum age of marriage as 16 for girls and 18 for boys while The Customary
Marriages Act [Chapter 5:07] does not specify a minimum age of marriage for both
boys and girls. In 2013, Zimbabwe adopted a new Constitution which stipulates
that “no person may be compelled to enter marriage against their will” and calls on
the state to ensure that “no children are pledged into marriage.”
In January 2016, the Constitutional Court ruled that the Marriage Act, which allowed
girls as young as 16 to be married with their parents’ consent, was unconstitutional
and recognised 18 years as the legal minimum age of marriage. The Court found
that Section 78(1) as read with section 81(1) of the Constitution of Zimbabwe was
“born out of commitment by the international community including Zimbabwe
to providing greater and effective protection of the fundamental rights of the
129 Ibid s 11. Women can also be punished under this section, but cannot be imprisoned.
130 Sindh Child Marriage Restraint Act, 2013, s 3.
131 Ibid s 4.
132 Ibid s 5.
133 Ibid.
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child.”134 The Constitutional Court found that section 78(1) of the Constitution
of Zimbabwe Amendment (No. 20) 2013 sets 18 years as the minimum age of
marriage in Zimbabwe.135 As such, the Constitutional Court struck down Section 22
(1) of the Marriages Act (Chapter 5:11), which allowed girls of 16 years to marry, as
unconstitutional.136 Though no law has been promulgated, the Court in Mudzuru vs
Minister of Justice ordered that “from 20 January 2016, no person, male or female,
may enter into any marriage, including an unregistered customary law union or any
other union including one arising out of religion or religious rite, before attaining the
age of eighteen (18) years.”137
Given the definition of a child in the Constitution of South Africa, the ruling by the
Constitutional Court of Zimbabwe on the need to comply with this definition and
the international and regional obligations binding on Zimbabwe, which are similar
to those of South Africa, is a step in the right direction in ensuring that the legal
framework of marriage complies with the constitutional and other obligations of
Zimbabwe. South Africa should certainly follow in these footsteps.
d. Zambia, like South Africa, does not have a dedicated Act for combating child
marriage, however, provisions have been made to this end in the Anti-Gender Based
Violence Act and their Penal Code Act.138 The former in the definition of “physical,
mental, social or economic abuse,” which explicitly includes both “forced marriage”
and “child marriage,” the latter in terms of section 135, which provides:
Any person who with intent to marry or carnally know a woman of any age,
or to cause her to be married or carnally known by any other person, takes
her away, or detains her, against her will, is guilty of a felony and is liable to
imprisonment for seven years.139
134 Mudzuru v Minister of Justice, Judgment No. CCZ 12/2015, Const. Application No. 79/14.
135 Ibid, paragraph 2 of the order of Court.
136 Ibid, paragraph 3 of the order of Court.
137 Ibid, paragraph 5 of the order of Court.
138 Legal Resources Centre (2016): Practice of Ukuthwala, Available at: lrc.org.za/law-policy-reform/3307-lrc-submission-on-ukuthwala
(Accessed on 26 May 2016) at p 32, 33.
139 Anti-Gender Based Violence Act 1 of 2011, s 3(vi).
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It is submitted that although Zambia lacks a primary legislative document on
the prohibition of child marriages, there are nevertheless clear provisions for the
punishment of forced marriage as well as forced child marriage.140 South Africa,
therefore, needs to follow suit and ensure that various aspects of child marriage
are criminalised in the draft Bill.
e. In Malawi, the Child Care, Protection, and Justice Act, 2010 states that no person
shall force a child into a marriage141 or force a child to be betrothed.142 It further
states that a person who contravenes section 81 commits an offence and shall
be subject to imprisonment for 10 years.143 That being said, Malawi’s Constitution
allows child marriages with parental consent for children between the ages of
fifteen and eighteen years, therefore overriding the Marriage Act passed with the
intention to set the marriage age at 18 years. The criminalising laws were legislated
with the intention to eradicate the high rate of child marriages, but are proving
to be insufficient in preventing or curbing child marriages in Malawi because the
Constitution currently enables children below the age of 18 years to get married.144
f. In the Republic of Congo, Family Code of 1984 prohibits child marriages and sets
the legal age for marriage at 18 for women and 21 for men.145 Additionally, a penalty
of three months to two years imprisonment and a fine of 150,000 to 1,500,000CFA
francs are imposed, for the commission of a forced, the pre-marriage or child
marriage.146

140 Legal Resources Centre (2016): Practice of Ukuthwala, Available at: lrc.org.za/law-policy-reform/3307-lrc-submission-on-ukuthwala
(Accessed on 26 May 2016). .
141 Child Care, Protection, and Justice Act, 2010, Section 81 (a).
142 Ibid at Section 81 (b).
143 Ibid at Section 83.
144 Heiserman, E., ‘Severe consequences of Child Marriages in Malawi’ available at: http://www.internationalwomensinitiative.org/
news/2016/3/15/severe-consequences-of-child-marriage-in-malawi [accessed 1 December 2016].
145 The African Child Policy Forum ‘Minimum age of marriage in Africa’ available at: http://www.girlsnotbrides.org/wp-content/
uploads/2013/04/Minimum-age-of-marriage-in-Africa-March-2013.pdf [accessed 30 November 2016].
146 Child Protection Code, 2010.
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g. In Liberia, the Liberian Children’s Act of 2011 sets the legal age of marriage as 18
years147 and categorises child marriages as a harmful practice. Any person who
facilitates the conclusion of a child marriage is guilty of a felony.148
h. In Ghana, Section 13 of Sub Part 1 the Children’s Act 560 of 1998 states that:
(1) No person shall force a child—
(a) to be betrothed;
(b) to be the subject of a dowry transaction; or
(c) to be married.
(2) The minimum age of marriage of whatever kind shall be eighteen years.
Section 15 of the Children’s Act of Ghana goes further to state that anyone who
violates Sub Part 1 “commits an offence and is liable on summary conviction to a
fine not exceeding ¢5 million or to a term of imprisonment not exceeding one year
or to both.”

The need to eliminate child marriages
The contradictions between South Africa’s obligations and the current legislation governing
marriages result in inadequate protection of children’s rights. We therefore conclude that
the South African government has failed to protect the best interests of the child. This is
supported by the failure to set 18 as the binding minimum age for marriage and the fact that
consent from spouses is not an absolute requirement. The failure to set 18 as the minimum
age for marriage exposes children to irreparable harm and dangers which are contrary to the
constitutional obligations and South Africa’s regional and international obligations.

147 Children’s Law, 2011, Section 3, Section 4(a).
148 Ibid at Section 16.15(a).
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Supporters of justice and human rights recognise the need to palliate the socio-cultural
practice of child marriages within South African communities. Additionally, there is a
clear constitutional obligation to curtail and restructure the current marriage legislative
framework because it violates the fundamental human rights of children. These contractual
and customary agreements hinder the social progression of girl children, as the majority of
married girls are forced to drop out of school in order to perform marital duties. This further
forces them into a state of perpetual servitude, and exposes them to the risk of death due to
early motherhood, unemployment and poverty. Perhaps one of the greatest injustices of child
marriage is how these young girls are forced to remain under the perpetual financial authority
of their husbands as a result of the economic exclusion caused by such marriages.
The fundamental concern is that young women and girls coerced into becoming brides
are being denied an important liberty to choose a life that is outside the confines of the
patriarchal structure of child marriages with the consequential violation of rights, deprivation
of economic opportunities and personal harm. It is submitted that the best interests of
the child explicitly indicates that girl children must be provided with unreserved access to
adequate education, good health and the autonomy to freely make choices regarding all
facets of their lives.149 Arguably, the greater the investment in the development of young girls,
including the assurance of postponing marriage, the closer they will come to the attainment
of a substantive culture of human rights in line with South Africa’s constitutional principles.
Moreover, creating an environment in which women can freely participate in the economy
is in the best interests of developing states because it produces strong societies, vibrant
economies, socially coherent families and diminishes levels of gender inequality.150

149 Op cit note 4.
150 Op cit note 4.
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AN ANALYSIS OF SOUTH AFRICA’S
FLAWED LEGAL FRAMEWORK AND
RECOMMENDATIONS TO BRING
LEGISLATION IN LINE WITH ITS
INTERNATIONAL OBLIGATIONS
The Government of South Africa must set the minimum age of marriage
as 18 without discrimination and/or exception
As previously noted, Article 16(2) of CEDAW states that a child marriage has no legal effect.
The Constitution further defines a child as a person below the age of 18; it follows, therefore,
that a marriage concluded by a person under the age of 18 has no legal effect. Additionally,
UN treaty bodies recommend 18 years as the minimum age of marriage in line with the
definition of “child” in Article 1 of the UN Convention on the Rights of the Child. Furthermore,
both the CEDAW Committee and the CRC Committee have promoted the equalisation of the
minimum age for marriage for females and males, and proposed that this age should be
at least 18-years-old.151 This recommendation was repeated again in the CRC Committee’s
recent concluding observations on the second periodic report of South Africa.152 The
Committee noted its concern that the Children’s Act sets the minimum age for marriage at
12 years for girls and 14 years for boys, and that the Marriages Act and RCMA sets different
conditions for marriages for girls and boys. The Committee thus “… urged the State party to
harmonize all its legislation in order to ensure the minimum age for marriage is established at
18 years for both girls and boys.”153

151 Op cit note 8 at p 18.
152 UN Committee on the Rights of the Child (CRC), UN Committee on the Rights of the Child: Concluding Observations: South Africa, 30
September 2016, CRC/C/ZAF/CO/2 available at: http://tbinternet.ohchr.org/Treaties/CRC/Shared%20Documents/ZAF/CRC_C_ZAF_
CO_2_25463_E.pdf [accessed 17 October 2016]
153 Ibid.
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Similarly, as already stated above, the ACRWC has also called upon member states to set
18 as the minimum age for all marriages without exception or distinction between boys
and girls. Further, the African Committee of Experts on the Rights and Welfare of the Child
adopted a declaration urging African Union (“AU”) member states to prescribe the minimum
age for marriage at 18 years for both girls and boys, without exception.
18 years has been widely accepted as the age at which a minor child becomes an adult who
can make decisions about their life, including if, and when, they want to get married. This
is also the time at which parental control and responsibilities terminate in law. All children
must, therefore, be given the opportunity to decide whether or not they want to enter into
a marriage after they turn 18. Allowing a child to enter into a marriage before they attain
majority takes away their agency and autonomy, which is contrary to the constitutional tenets
and obligations described above.
South Africa’s legislative framework must, therefore, be brought in line with the international,
regional, and national obligations relating to setting the minimum age of marriage at 18
without any discrimination and exception. Given the impact of child marriages on children,
South Africa must take immediate steps to ensure compliance with its obligations and
protect, promote, respect and fulfil the rights of all children in South Africa. The key steps in
achieving this goal will be fast-tracking the Prohibition of Forced and Child Marriages Bill and
ensuring that it repeals any current laws that permit children to be married.

Criminalise child marriages and forced marriages
The government of South Africa must ensure that the Prohibition of Forced and Child Marriages
Bill sets the minimum age of marriage as 18 years for boys and girls, and criminalises child
and forced marriages. The need for implementing clear consequences of child marriage
and especially having it as a punishable criminal offence cannot be overemphasised. It is
submitted that criminal sanctions may serve as an effective deterrent for those in support of
child marriages. Regardless, such an act will send a clear message that South Africa will not
tolerate an act that places children’s lives and their rights at risk.
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Outlaw harmful practices such as ukuthwala in so far as it allows for and
enables child and forced marriages
We note that both the Constitution and the Constitutional Court of South Africa recognise
customary law as a source of law and specifically provide for a right to live in terms of
custom in sections 30, 31154 and 211(3).155 Like all the rights in the Constitution, these rights
are qualified by the limitations clause in section 36, and section 39(3), which states that the
Bill of Rights does not in any way deny any rights and/or freedoms that are conferred by
customary law, to the extent that they are not contrary to the rights entrenched in the Bill.
While communities have the right to cultural practice, this cannot be at the expense of
other human rights. The practice of ukuthwala, where underage girls are violently abducted,
raped, and forced into marriage, clearly violates their constitutional rights and therefore may
not be practiced nor protected by the Constitution. The CRC Committee in its concluding
observations noted its concern with the practice of ukuthwala and provided that although the
“abuse of ukuthwala” is considered a crime, the practice persists.156 The CRC Committee thus
urged South Africa to ensure that its legislation prohibits all forms of harmful practices used
on children, including criminalising the practice of child marriages. Further, we recommend
that a national action plan is developed to eliminate harmful practices, specifically against
children.
The Government needs to develop and implement psycho-social support programmes
for girls, especially in the rural areas, who have been ostracised by their communities or

154 30. Language and culture
Everyone has the right to use the language and to participate in the cultural life of their choice, but no one exercising these rights may
do so in a manner inconsistent with any provision of the Bill of Rights.
31. Cultural, religious and linguistic communities
Persons belonging to a cultural, religious or linguistic community may not be denied the right, with other members of that community
a. to enjoy their culture, practise their religion and use their language; and
b. to form, join and maintain cultural, religious and linguistic associations and other organs of civil society.
155 211(3) The courts must apply customary law when that law is applicable, subject to the Constitution and any legislation that
specifically deals with customary law.
156 UN Committee on the Rights of the Child (CRC), UN Committee on the Rights of the Child: Concluding Observations: South Africa, 30
September 2016, CRC/C/ZAF/CO/2 available at: http://tbinternet.ohchr.org/Treaties/CRC/Shared%20Documents/ZAF/CRC_C_ZAF_
CO_2_25463_E.pdf [accessed 17 October 2016], para 37.
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forced into marriages and who are unable to leave their husbands because of poverty
and lack of family support.
Psycho-social support programmes for girls do not only provide support for girls who have
already been victims of child marriages, but also raises awareness amongst those who are
participating in or who are vulnerable to the conclusion of a child marriage. These programmes
are aimed at ultimately decreasing the occurrence of child marriages. Comparatively,
protective measure programmes have been instituted in other parts of the world as a way
of curbing the rise in child marriages and to also create a safe space for vulnerable children.
For example, the Berhane Hewan programme established in 2002 targeted young girls,
married and unmarried, between the ages of 10 and 19 years.157 The programme strategically
intervened in numerous ways by opening up the dialogue amongst community members to
establish a grassroots awareness space that challenges socio-cultural norms that support
child marriages.158 Mentoring groups were established to create an environment for young
girls to remain in school and be alert to child marriages.159
In Egypt, the Population Council’s Ishraq programme, which was established in 2001, provides
12-to-15-year-old girls who have been out of school the access to numeracy and literacy
classes as well as life and health care skills as a way of empowering them against becoming
child brides.160 The programme goes further by assisting and providing financial education
and sports programmes, while engaging community members through group education
sessions about the consequences of, and alternatives to, child marriage.161
In rural parts of Senegal, Tostan’s Community Empowerment Programme empowers women
and adolescents with informal education, which is taught in their home language.162 In its

157 Ending Child marriage in Africa: A brief by Girls not Bride, Available at: http://www.girlsnotbrides.org/wp-content/uploads/2015/02/
Child-marriage-in-Africa-A-brief-by-Girls-Not-Brides.pdf [Accessed 25 May 2016].
158 Ibid.
159 Ibid.
160 Ibid.
161 Ibid.
162 Ibid.
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three year comprehensive curriculum, the programme aims to address and promote ways
in which young girls and women may apply human rights into their own cultural context
and challenge harmful traditional practices such as child marriage.163 The purpose and
aim is to mobilise village leaders and community members to abandon child marriage and
consequently to encourage relatives and friends to end these practices as well.164
South Africa should take the opportunity to institute similar programmes in areas
disproportionately affected by the practice of child marriages. Girl children and their
communities should be educated on their rights and the practice of child marriage, with the
goal of empowering them to assert their rights and act in the best interests of the child.

Strengthen birth and marriage registration
The African Experts Committee on the Rights of the Child has emphasised the importance of
birth registration and registration of all forms of marriage to the protection of children from
child marriage through providing evidence of a child’s age and monitoring the fulfilment of
conditions of marriage including the age and consent.165 Registering births and marriages,
therefore, assists in preventing child marriages by proving the age of a girl and her partner.
This will provide for automatic protection from the State as potential spouses can be screened
by State Officials and where it is found that a potential spouse is a child, the said official
can warn the police or applicable authorities and the marriage will not be concluded and/
or registered, thus preventing child marriages and protecting the best interests of the child.
This was confirmed by the experience of Bangladesh. A registration law passed in Bangladesh
in 2004 contributed to an increase in birth registrations from 9.8 percent to 53.6 percent over
three years, and girls surveyed there frequently cited this requirement as an effective way to
provide proof of age to uphold laws against child marriage.166
163 Ibid.
164 Ibid.
165 African Committee of Experts on the Rights and Welfare of the Child (ACERWC), The Addis Ababa Declaration on Ending Child
Marriage in Africa: http://srsg.violenceagainstchildren.org/sites/default/files/documents/docs/ACERWC-Declaration-on-EndingChild-Marriage-in-Africa.pdf [Accessed on 24 October 2016].
166 Council for Foreign Relations, Child Marriage: http://www.cfr.org/peace-conflict-and-human-rights/child-marriage/
p32096#!/?cid=otr_marketing_use-child_marriage_Infoguide#!%2F. [Accessed on 26 May 2016].
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CONCLUSION AND RECOMMENDATIONS
In this paper, we have presented a strong argument to eliminate child marriages because
of the consequences the practice has on children and their constitutional rights. The legal
framework that allows children to be legally married must be immediately addressed in
order to ensure that South Africa complies with its constitutional, regional and international
obligations. We suggest that the South African Law Reform Commission’s Prohibition on
Forced and Child Marriage Bill is a stepping stone towards aligning the legal framework of
South Africa with both the Constitution of South Africa and the applicable international and
regional obligations discussed in this paper. The parliament of South Africa needs to ensure
that this Bill:
a. sets the minimum age of marriage as 18 without discrimination on the basis of
gender and/or exception;
b. amends any current laws that permit minor children to be married;
c. criminalises child and forced marriages;
d. outlaws harmful practices such as ukuthwala to the extent that it allows for and
enables child and forced marriages; and
e. provides effective remedies to the victims of child and forced marriages as
recommended by the CRC Committee.
With laws enacted setting the minimum age of marriage at 18, criminalising child and early
marriages and amending the current legal framework to mandate 18 as the minimum age of
marriage, South Africa will get one step closer to eradicating child and forced marriages. The
efforts of the government of South Africa in this regard must also include support to girls
already married who are unable to leave these marriages due to poverty, to ensure that no girl
or young women is left behind as steps are taken to address the shortfalls in the current laws.
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