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l. INTRODUCTION

South African life was radically reshaped in 1996 through the introduction of the
Constitution and the transition to a Constitutional democracy.! This shift had, and
continues to have, a profound effect on the education system. Prior to 1996, school
principals enjoyed vast powers over their staff and learners.? The rights of learners
were not a significant concern.® Under the constitutional dispensation, however,
schools — as organs of state — are subject to and bound by the provisions of the

Constitution.*

The Guidelines for the Consideration of Governing Bodies in Adopting a Code of
Conduct for Learners® (Code of Conduct Guidelines) identify some of the implications
that the Constitution now has on South African school communities. Section 4.1, in
particular, requires that schools protect, promote and fulfil the rights identified in the
Bill of Rights. Section 4.5.1 states:

' Ken Alston ‘Freedom of Expression and School Dress Codes: South African and International
perspectives’ (2006) 10(2) & 11(1) Australia & New Zealand Journal of Law & Education.

2 Quan-Baffour, KP. ‘The Role Of School Governing Bodies In Improving School Performance In
Taung Rural Areas’ available at: https://core.ac.uk/download/pdf/43165177.pdf, accessed on 23
January 2024.

3 Ibid.

4 Section 8(1) of the Constitution of the Republic of South Africa.

5 Ibid.

Legal Resources Centre South Africa NPC

Registration No. 2022/410419/08 PBO No. 930077643 NPO No. 290-199 www.Irc.org.za


https://core.ac.uk/download/pdf/43165177.pdf

Freedom of expression is more than freedom of speech. Freedom of expression
includes the right to seek, hear, read and wear. Freedom of expression is extended
to forms of outward expression as seen in clothing selection and hairstyles

(emphasis added).

Accordingly, the consequence of the Code of Conduct Guidelines and the Constitution
is that the sole determinant of school uniform is no longer the school’s wishes. Issues
of religion and culture all make demands to be respected. The legitimacy of school
unform policies also requires the consideration of numerous constitutional rights,

which are outlined in the next section of the report.

When devising school uniform rules, school governing bodies (SGBs) are guided by
the National Guidelines on School Uniform (Guidelines). According to the Guidelines,
the purpose of school uniform is to “enhance the learning environment” by promoting
school safety and discipline.® In doing so, school uniform should not impede access
to education in any manner, infringe any constitutional rights of persons, or place an
unaffordable financial burden on parents.” However, current school uniform practices
place undue financial burdens on parents and reinforce gender roles which exclude

transgender and gender non-confirming learners.
Il BRIEF HISTORY OF SCHOOL UNIFORMS
Christ's Hospital, an English institution, may have been the first school to require

students to wear uniforms sometime around the sixteenth century.g The English school

uniform has its roots in the attire worn by orphaned children in the sixteenth century,

6 G.N. 776 of 1998 published in Government Gazette No. 18900 dated 15 May 1998.

7 Ibid at 2 and 9.

8 Chris Baumann & Hana Krskova ‘School Discipline, School Uniforms and Academic Performance’
(2016) 30 International Journal of Educational Management 1003. For more discussion about the
history of uniforms in England, see llani Wilken & Annette Van Aardt ‘School Uniforms: Tradition,
benefit or predicament?’ 16 Education as Change 1 at 159.
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reflecting their underprivileged status®. However, school uniforms ironically
transformed into a mechanism for "indoctrinating the masses," promoting a message
of conformity and uniformity.'® During the early 1900s, the implementation of school
uniforms intended to alleviate the impacts of social inequalities as schools aimed to
eradicate distinctions rooted in wealth by introducing uniforms.!" Ever since, many
countries enforced the wearing of school uniforms in public schools.'® The decision as

to whether to implement school uniform policy or not can be controversial.

In the United Kingdom (UK), South Africa and a number of Asian nations, school
children must wear approved school uniforms that conform to the uniform policy of
their school. The prevalence of school uniforms in many African schools can be traced
back to the influence of colonialism, enforced by missionary educators within
communities.’® The education system has embraced an assimilation approach,
requiring predominantly African learners to conform to a system that was not originally

tailored to accommodate them. 4
lil. THE OBJECTIVES OF SCHOOL UNIFORMS
For this report’s purposes, it is essential to consider the rationale posited behind

enacting school uniforms. Academics have proposed several justifications for requiring

school uniforms in schools. These justifications can broadly be divided into three

9 South African Human Rights Commission ‘SAHRC Report on the Investigation and Inquiry into
School Uniforms and the Over-regulation of Appearances’ 2022 (2023) para 7.3.

10 Ibid.

" Ibid para 7.4.

12 Jafeth E. Sanchez, Andrew Yoxsimer & George C. Hill ‘Uniforms in the Middle School: Student
Opinions, Discipline Data, and School Police Data’ (2012) 11 Journal of School Violence 345.

13 SAHRC supra note 5 para 7.9.

14 |bid para 7.11.
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different categories namely: (i) making schools safer, (ii) making students more

disciplined, and (iii) improving student performance.'®

1. SCHOOL SAFETY

It has been proposed that school uniforms may increase school safety by (a)
facilitating the identification of non-school individuals, (b) reducing clothing theft, and
(c) preventing gang attire.'® In addition, they can be used to signal to the actor and the
audience that a certain type of behavior is expected. In the United States, for example,
school safety is a major concern due to the prevalence of gangs and school violence.!”
The use of uniforms helps curb gang violence and activity because it restricts the use
of symbols and colors that represent specific gangs.'®. The use of uniforms also
portrays the “values, beliefs, traditions, identity and general image that the school

maintains, as well as the discipline sustained.”!®

2. STUDENT DISCIPLINE

Research suggests a correlation between uniforms and increased student
attendance.?? A uniform may contribute to higher levels of discipline.?! Uniforms may

instill respect for authority in students which, in turn, could improve behavior and

5 Ryan Yeung ‘Are School Uniforms a Good Fit? Result from the ECLS-K and the NELS’ (2009) 23
Educational Policy 847.

16 Sanchez supra note 7 at 347.

7 Ibid at 346.

8 Nyce, CM. ‘Can School Dress Codes Help Curb Gang Violence?’ available at:
https://www.theatlantic.com/culture/archive/2016/05/can-dress-codes-rules-help-curb-gang-
violence/623934/, accessed on 10 January 2024.

19 Kaiser, S.B. The social psychology of clothing: symbolic appearances in context. 2 ed (1998).

20 Elisabetta Gentile & Scott A. Imberman ‘Dressed for success? The effect of school uniforms on
student achievement and behavior’ (2012) 71 Journal of Urban Economics 2; David L. Brunsma &
Kerry A. Rockquemore ‘Effects of Student Uniforms on Attendance, Behavior Problems, Substance
Use, and Academic Achievement’ (1998) The Journal of Educational Research 92 at 53.

21 Baumann supra note 1 at 1018.
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reduce classroom disruptions.?> Also, uniforms provide an additional tool that
administrators and teachers can use for discipline by providing students with rewards
of ‘uniform-free’ days for good behavior.?® Nevertheless, whether uniforms can make

students more disciplined is empirically debatable.?*

3. STUDENT PERFORMANCE

Supporters of school uniforms assert that uniforms can boost student achievement.
There was research comparing student responses in a school with school uniforms
and a similar school without and found the school with uniforms had a significantly
better school climate, which suggested that school uniforms may improve student
achievement through this mechanism of school climate.?® However, empirical
research has produced contradictory results regarding whether uniforms actually
improve student performance.?® llani Wilken and Annette Van Aardt conducted a
structured questionnaire to gather data from a sample of learners, their parents, and
educators to reveal their opinions on school uniforms. The result conveyed that two-
thirds of the learners were highly in favour of school uniforms and the comfort of school
uniforms was rated third by all groups conveying its importance to the education
experience for learners.?” The research noted that “teenagers have the habit of
competing amongst one another, especially regarding the way they are dressed, and

it was found that school uniforms do help to lessen competition amongst learners and

22 Elisabetta Gentile & Scott A. Imberman ‘Dressed for success? The effect of school uniforms on
student achievement and behavior’ (2012) 71 Journal of Urban Economics at 1.

23 |bid at 2.

24 |bid at 16.

25 Yeung supra note 10 at 851.

26 Baumann, supra note 1, 1019-20 (supporting the argument). But see Yeung, supra note 10, at 847
(opposing to the argument); Gentile, supra note 7, at 2 (same); Brunsma, supra note 7, at 53 (same).
27 [lani Wilken & Annette Van Aardt ‘School Uniforms: Tradition, benefit or predicament?’ (2012) 16
Education as Change at 167.
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that the factor of ‘fitting in” with the right group is less critical.?® Eliminating this as a

factor would likely create a positive correlation to better school performance.

In addition to the three aforementioned justifications, school uniforms are said to have
the following advantages: (i) promoting group spirit, (ii) maintaining academic
standards through uniformity, (iii) easing the burden on family budgets spent on
different clothes, (iv) de-emphasizing socio-economic differences by having every
student wear the same clothes, (v) eliminating the relationship between dress and
school status by having students from all types of schools wear similar clothes,?® and
(vi) expediting the dressing process to provide extra time for sleeping and studying.2°
Having uniform helps prevent rich learners from making poorer learners feel less than
or inferior, thus uniforms have been harnessed as an equaliser of different social
classes.?! Uniforms serve as an equaliser by “reducing demands on parents to buy

expensive, trendy clothes.”3?

IV. SCHOOL UNIFORMS IN SOUTH AFRICA

Public and most private schools in South Africa, like those in many other former British
colonies, require students above pre-school level to wear a uniform. There is less of a
difference in uniform types between public and private schools than there is between
regions; for example, students at schools in rural areas may not be required to wear

ties or blazers daily.33 Many rural schools reserve such items for their “number ones”

28 Gursky, D 'Uniform Improvement’ (1996) 67 Education Digest 1 at 46—48.
29 Yeung, supra note 10 at 848.

30 Gentile, supra note 15 at 2.

31 Wilken & Van Aardt supra note 22 at 1.

32 |bid.

33 K12 Academics ‘School Uniforms in South Africa’
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uniform, worn on rare occasions. However, in urban areas such as Cape Town, formal

attire is often required daily in both public and private schools.3*

Many South African schools also provide summer and winter uniform options, with
khaki uniforms and brown shoes being particularly prevalent during the summer. South
African law has not mandated gender-neutral dress codes for schools, and there is
still a distinction between girls’ and boys’ uniforms.3®  Violating uniform and
appearance regulations can lead to disciplinary actions, as outlined in the school's
Code of Conduct and Uniform Guidelines.3® This means that students failing to adhere
to the specified standards might face disciplinary consequences. In South Africa,
schools implement the “two-finger” policy, which dictates that the hair of learners
should not exceed the length of “two fingers”.3” It's noteworthy that this policy
exclusively targets male learners in schools. For example, male students may face
disciplinary measures due to the length of their hair.3® The primary rationale behind
regulating hair length, colour, or style is the belief that maintaining a neat appearance

contributes to enhanced classroom discipline.

South African schools persist in enforcing a strict binary approach to uniform policies,
allowing boys to wear shorts while not providing a similar option for girls. Within
schools, boys generally experience less "appearance policing" than girls do®, and
such policies disproportionately control the clothing choices of girls. An online

assessment of school uniform policies conducted by the South African Human Rights

available at https://www.k12academics.com/School%20Uniforms/school-uniforms-south-africa,
accessed on 10 January 2024.

34 |bid.

35 |bid.

36 |bid para 7.63.

37 SAHRC supra note 5 para 7.65.

38 |bid para 7.68.

39 |bid para 7.77.
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Commission (SAHRC) revealed that girls receive specific instructions, including

guidelines on the type of underwear they are permitted to wear to school.4°

The enforcement of this rigid binary approach not only perpetuates binary,
heteronormative gender roles by establishing distinct rules for boys and girls but also
tends to overlook non-binary identities.*! The following section will consider the legal

framework applicable to school uniform policies in South Africa.

V. LEGAL FRAMEWORK

1. CONSTITUTION OF THE REPUBLIC SOUTH AFRICA

The Constitution of the Republic of South Africa is the supreme law of the Republic.*?
Therefore, any law or conduct inconsistent with its provisions is invalid. This supreme
law applies universally, binding all branches of government, namely the legislature,
executive, and judiciary, and includes all organs of state. The Constitution enshrines
the fundamental principle of equality before the law, prohibiting unfair discrimination
on various grounds including race and gender. 43 Moreover, it recognizes the inherent
dignity of every individual. 44 It also guarantees the right to freedom and security of the
person, encompassing protection from cruel, inhuman, or degrading treatment and the
right to bodily and psychological integrity (section 10); right to freedom of expression,
including freedom of the press, imparting information or ideas, artistic creativity,
academic freedom, and scientific research, subject to specific limitations (section 16).

Lastly, the Constitution underscores the paramount importance of a child's best

40 |bid para 7.78.
41 |bid para 7.79.
42 Section 2 of the Constitution.
43 Section 9 of the Constitution.
44 Section 10 of the Constitution
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interests in all matters concerning the child and affirms the right to basic education for

all (section 28).

2. SCHOOLS ACT 84 OF 1996

The South African Schools Act*® (SASA), emphasizes the principle of non-
discrimination in public schools. Section 5(1) of the SASA mandates that public
schools must admit learners and serve their educational requirements without

engaging in any form of unfair discrimination.4®

3. PROMOTION OF EQUALITY AND PROHIBITION OF UNFAIR DISCRIMINATION
ACT

The Promotion of Equality and Prohibition of Unfair Discrimination Act*” (PEPUDA)
gives effect to Section 9 of the Constitution. PEPUDA provides definitions for
‘discrimination’ and ‘prohibited grounds’. The statute prohibits discrimination by the
State or private individuals on these prohibited grounds which include ‘gender’.*®
When assessing the fairness of discrimination, PEPUDA identifies various factors to
consider, including the context, impact, societal position, and the existence of less

restrictive means to achieve the purpose.*?

4. NATIONAL GUIDELINES ON SCHOOL UNIFORMS

In 2006 the National Department of Education issued the National Guidelines on

School Uniforms (The Guidelines). These Guidelines are not mandatory for schools to

45 84 of 1996.
48 |bid.

47 4 of 2000.

48 Section 1.

49 |bid at 14(3).
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follow.59 Section 1 states that: “School uniforms serve important social and educational
purposes and should be retained in those public schools that choose to do so.”>!
These purposes are partially elaborated on in Section 5, “in response to growing levels
of violence in some of our schools, many parents, teachers, and school officials see
school uniforms as one positive and creative way to reduce discipline problems and
increase school safety.” Section 6 specifies the purposes of school uniforms in greater

detail:

The adoption of a school uniform can promote school safety, improve discipline, and
enhance the learning environment. In addition, a school uniform is also useful in:
(1) assisting school officials in the early recognition of persons not authorised to enter
a school;
(2) helping parents and learners resist peer pressure that leads children to make
unnecessary demands for particular and often expensive clothing
(3) decreasing theft, particularly of designer clothing, jewellery and expensive
footwear;
(4) minimising gang violence and activity;
(5) instilling discipline in learners; and

(6) helping learners concentrate on their schoolwork.

In the introduction of the Guidelines, several objectives are outlined. First, it seeks to
ensure that school uniform practices do not impede access to education or infringe
any constitutional rights.®?> Second, it seeks to reduce the cost of school uniforms,
particularly for low-income students, so that obtaining a uniform does not discourage
attendance or participation in school programmes.53 Third, it seeks to rationalise the

current extensive range of uniform options, limit the number of uniforms required by a

50 MEC for Education: Kwazulu-Natal and Others v Pillay (CCT 51/06) [2007] ZACC 21; 2007 (3)
BCLR 287 (CC); 2007 (2) SA 106 (CC); (2007) 28 ILJ 133 (CC) (5 October 2007) para 34.

51 National Guidelines on School Uniforms, No. 28538, Government Gazette, Feb. 23, 2006.

52 |bid § 2.

53 |bid § 3.
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single school, and, where practical, discourage the “single supplier” approach to

school uniform.5*

According to the Guidelines, schools should determine their school uniform policies
through School Governing Bodies .>®> The SGBs should assist students who cannot
afford a school uniform. Therefore, the establishment of school-run second-hand
shops is strongly encouraged.®® When designing a new school uniform, the SGBs
should consider the financial circumstances of the school community and be sensitive

to them.5”

The Guidelines recommend a decision-making process regarding the adoption of
school uniform policies. ® The SGBs, working with the School Management Team,
should communicate details of the proposed new or amended uniform to parents,
including a statement that consideration has been given to the national guidelines in
terms of range, style, colour and accessibility.>® In terms of the Guidelines, the

communication to parents should also include:

1. the estimated cost of the proposed uniform;
an invitation to parents to make input before the final decision is taken;
an invitation to learners in secondary schools to make input before the final decision is
taken;

4. the means by which the final decision to adopt the new or amended school uniform will
be taken. This could be at the general meeting of parents that is held annually to
approve the school budget or through some suitable form of ballot that would ensure

maximum participation by parents.

54 bid § 4.
5 |bid § 7.
56 |bid § 14.
57 Ibid § 19.
58 |bid § 24.
59 |bid § 25.
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5. the transitional measures that will be taken to manage a smooth change over from the

old to the new.%0

Major changes to school uniforms should not be made at intervals of less than seven

years, unless extraordinary circumstances dictate otherwise.®!

The Guidelines suggest a variety of uniform options for schools in order to benefit from

economies of scale and to minimize the cost implications of transferring schools.6? The

uniform must allow learners to participate in school activities with comfort, safety and

decorum.®? In addition, the selection of school uniforms should be geared to reflect a

South African identity.®* Schools are discouraged from having more than one

uniform.5% In addition, the Guidelines state that the range of school uniforms should

be as follows:

FOR BOYS

FOR GIRLS

ESSENTIAL ITEMS

ESSENTIAL ITEMS

Trousers (short, long) or tracksuit pants

Skirt, dress, gymslip or tunic or trousers

(longs) or tracksuit pants

Shirt (button up or golf)

Shirt (button up or golf) or Blouse

OPTIONAL ITEMS

OPTIONAL ITEMS

Tie (school design)

Tie (school design)

Jersey or other suitable top for colder

weather conditions

Jersey or other suitable top for colder

weather conditions

Socks

Socks

80 |bid § 26.
61 |bid § 27.
62 |bid § 10.
63 |bid § 11.
64 |bid § 12.
65 |bid § 13.
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Footwear e.g. shoes or sandals or Footwear e.g. shoes or sandals or

“takkies” “takkies”

Sun hat Sun hat

According to the Guidelines, the cost of the school uniform should not constitute an

unaffordable financial burden on parents.5%

In 2017, following complaints received by the Competition Commission (the
Commission) relating to the high cost of school uniforms and exclusive agreements
which prevented suppliers from entering the market, the Commission launched an
investigation. This investigation looked into allegations of anti-competitive behaviors in
the supply of school uniforms and found that exclusive supply agreements were
enabling school uniform suppliers to charge customers higher prices. In 2021, the
Tribunal confirmed a consent agreement whereby a school uniform suppliers agreed

to no longer enter into exclusive school uniform supply agreements with schools.5”

As a result, the Competition Commission and the Department of Basic Education
jointly issued a non-binding circular, which schools are encouraged but not obligated
to follow, on the procurement of school uniforms and other learning-related goods and
services in 2020.%8 The circular encourages schools to adhere to the Guidelines and
discourages schools from anti-competitive behavior in the procurement of school

uniforms and other learning-related goods and services.

66 |bid § 9.

67 Gillian de Gouveia ‘No more exclusive supply agreements for school uniform retailer after tribunal
confirms consent agreement’ Competition Tribunal 22 November 2021, available at Gillian de Gouveia
'No more exclusive supply agreements for school uniform retailer after tribunal confirms consent
agreement’ Competition Tribunal 22 November 2021, available at https://www.comptrib.co.za/info-
library/case-press-releases/no-more-exclusive-supply-agreements-for-school-uniform-retailer-after-
tribunal-confirms-consent-agreement, accessed on 10 January 2024.

68 Circular no. 11 of 2020, available at https.//www.compcom.co.za/wp-
content/uploads/2021/01/School-Uniform-Circular-2020.pdf, accessed on 10 January 2024.
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Furthermore, the Commission published the School Uniform Guidelines for pro-

competitive school procurement.®® Broadly, the guidelines include the following:

e School uniforms should be as generic as possible such that it is obtainable from
more than one supplier.

e Schools should preferably appoint more than one supplier to give parents more
options.

e Exclusivity should be limited to items that the school regards as necessary to get
from preselected suppliers.

e Exclusive agreements concluded with suppliers should be of limited duration,
between 3 to 5 years. When appointing exclusive suppliers, schools should follow
a competitive bidding process.”®

e Advise SGBs that the cost of school uniforms must not be made unaffordable to
parents.

The SAHRC maintains that terms such "unaffordable to parents" are subjective and

may lead to debates regarding affordability for different income groups, further

highlighting disparities.”’

The SAHRC'’s report on the investigation and inquiry into school uniforms and the over-
regulation of appearances guarantees the right to freedom and security of the person,
including the right to bodily and psychological integrity.”? The importance of a child’s
best interest is reiterated concerning its right to basic education for all.”® The report
urged the schools to take into account the gender and age of learners when designing

or amending school uniforms.”

69 Competition Commission 'School Uniform Guidelines’ available at https://www.compcom.co.za/wp-
content/uploads/2021/01/e School-Uniform-Brochure _2020.pdf, accessed on 10 January 2024

70 |bid.

71 SAHRC supra note 5 para 7.50.

72 |bid para 4.1.3.

73 |bidpara4.1.5.

74 |bid para 4.4.2.
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VI. GENDERED UNIFORMS

Schools in South Africa continue to utilise a strict binary approach in their school
uniform policies.” These policies are outdated and reinforce gender stereotypes and
exclude gender non-conforming learners.”® Enforcing such strict approaches
perpetuates patriarchal determinations that have no place in a democratic South Africa

built on the principle of equality.””

According to the Guidelines, uniforms should show sensitivity to age and gender.”®
Growing awareness and acceptance of transgender learners has led to a push for

schools to provide gender-neutral uniform options.”®

The Guidelines adopt a binary gender classification and recommend uniform for boys
and girls, respectively. In addition to upholding constitutional rights, the Guidelines did
not preclude a gender-neutral uniform or comment on transgender students. As such,
the Commission for Gender Equality (CGE) has encouraged the adoption of a general
non-discrimination clause in order to specifically uphold the rights of transgender and
intersex children and ensure further protection of freedom of expression and gender

expression.&

75 |bid para 7.72.

76 |bid para 7.73.

77 Ibid.

78 National Guidelines on School Uniforms, supra note 41 § 20.

79 Lisalee Solomons & Cebelihle Mthethwa, ‘Calls to Update School Uniform Policy to Make It More
Gender Neutral’ available at: https.//www.news24.com/newsZ24/southafrica/news/calls-to-update-
school-uniform-policy-to-make-it-more-gender-neutral-20220221, accessed on 10 January 2024.

80 SAHRC, supra note 5 para 3.2.4.
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The Draft Guidelines on Gender Identity and Sexual Orientation in Public Schools of
the Western Cape Education Department8!, for example, encourage schools to
accommodate the dress code preferences of LGBTQIA+8 learners in their respective

codes of conduct and introduce gender neutral uniforms.83

Recently, there have been several cases of LGBTQIA+ learners being bullied for their
uniform choice at some Western Cape schools. According to CGE, the Department of
Basic Education’s Guidelines is based on accessibility and affordability.®* However,
the absence of a human rights approach does little to address the homophobic

environment in South African schools.8°

According to the CGE, various studies have shown South African schools are still sites
of social and gender discrimination and exclusion impacting on access to education
for LGBTQIA+ students. The existing Draft National Guidelines on School Un[i]forms
do not address this issue adequately as they reinforce sexist and discriminatory
separation of “girls and boys” leaving little room for LGBTI students to wear uniforms

that fit with their gender expression.8®

While many transgender students face abuse in schools, others receive support
because of progressive school policies which accommodate gender diversity. For

example, when a transgender girl at a Cape Town school decided to wear a dress

81 Draft Guidelines on Gender Identity and Sexual Orientation in Public Schools of the Western Cape
Education Department, 2020.

82 Abbreviation for Lesbian, Gay, Bisexual, Transgender, Queer, Intersex, and Asexual. The additional
“+” stands for all of the other identities not encompassed in the short acronym.

83 WCED's Gender Identity and Sexual Orientation Guideline, No. 8223, Government Gazette, March.
23, 2020.

84 Guidelines at 9.

85 SAHRC, supra note 5 para 3.2.4.

86 Commission for Gender Equality ‘Gender Equality congratulates Department of Basic Education on
National Guideline on School Uniforms’ available at https://www.gov.za/speeches/gender-equality-
congratulates-department-basic-education-national-guideline-school-uniforms, accessed on 10
January 2024.

Legal Resources Centre South Africa NPC

Registration No. 2022/410419/08 PBO No. 930077643 NPO No. 290-199 www.Irc.org.za



instead of trousers, she received support from students and the school

administration.8”

Westerford High School in Cape Town has eliminated many gender-specific
references in its uniform policy.88 Male students are allowed to have long hair and wear
a single earring in each ear. The only requirement is that all hairstyles must be kept
“neat and tidy”.8° Westerford High also provides students with the option to wear a
badge displaying their preferred pronouns and teachers refer to students by their
preferred pronouns.®® Western Cape schools such as Rustenburg Girls’ High School
have LGBTQIA+ clubs and other than Westerford High School, Wynberg Girls’ High
School, and Camps Bay High School have notably been accommodating to
transgender students. In 2019, Wynberg Girls' High School in Cape Town, reportedly

became the first all-girls school to admit a transgender female student.%!

Furthermore, the CGE noted another issue regarding the implications of gendered
school uniforms on LGBTQIA+ students. The impact on their physical and mental well-
being would have further implications on their academic performances and would
therefore compromise their success and their place within the institution.®2 An example

of this includes a transgender child discriminated against for her gender identity who

87 News24 “Calls to update school uniform policy to make it more gender neutral” available at
https://www.news24.com/news24/southafrica/news/calls-to-update-school-uniform-policy-to-make-it-
more-gender-neutral-20220221, accessed on 10 January 2024.

88 Westerford High School ‘UNIFORM RULES AND REGULATIONS PUPIL INFORMATION SHEET’
available at: https://www.westerford.co.za/wp-content/uploads/2021/02/D8a-UNIFORM-PUPIL-
INFORMATION-SHEET.pdf, accessed on 16 February 2024.

89 News24 “Long hair, man-buns, earrings for boys at Cape Town school” available at
https.:.//www.news24.com/News24/long-hair-man-buns-earrings-for-boys-at-cape-town-school-
20161116, accessed 24 January 2024.

9 Cape {town} Etc “Cape Town high school introduces gender pronouns to foster inclusivity” available
at https.//www.capetownetc.com/cape-town/cape-town-high-school-introduces-gender-pronouns-to-
foster-inclusivity/, accessed on 24 January 2024

91 News24 “A parent's guide: Help your child welcome a trans classmate” available at
https://www.news24.com/life/archive/a-parents-quide-help-your-child-welcome-a-trans-classmate-
20190523, accessed on 24 January 2024

92 SAHRC supra note 5 para 3.3.1.
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faced significant obstacles at school.?® The relevant consequences mentioned in this

case concern the risk of dropping out of school or being involved in risky behaviors.%

The South African Human Rights Commission (SAHRC) recommends that:

1. All learners should be allowed to wear clothing of their choice, regardless of
whether it aligns with traditional gender stereotypes, as long as it complies with
the school's uniform policy.%®

2. The uniform policy should be gender-neutral (i.e. not mention specific attire to
be worn by girl or boy learners), allowing learners to dress according to their
gender identity and expression.%®

3. School staff should refrain from enforcing uniform policies more strictly against
gender non-conforming students, and this approach should extend to co-

curricular and extra-curricular activities.%”

The South African Human Rights Commission recommends that ‘[a]ll learners must
be allowed to wear any item of clothing that forms part of the approved school uniform
regardless of their sex or gender/gender identity. Gender-neutral uniform options must

be provided to accommodate gender-nonconforming learners.’?

VI. FREEDOM OF EXPRESSION IMPLICATIONS OF CURRENT SCHOOL
UNIFORM PRACTICES

93 |bid at 3.4.6.
% |bid.

9 |bid para 7.85.
9 |bid.

97 |bid.

98 |bid at 9.7.
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It has been argued that requiring students to wear uniforms violates their right to
freedom of expression.® It is important to note the strict and wide-ranging control that
the South African government had in the pre-constitutional period of the early 1990s,
over schools, principals and their staff '%° Furthermore, at this time education was
racially segregated by the now repealed Bantu Education Act.'®! In this pre-
constitutional era, learners did not have the same rights that they do today. School
uniforms were made mandatory without any opportunity for learner input or debate

about them.

The South African Schools Act'%? (School’s Act) ushered in a new era in education in
which learners’ rights were prioritized.'%® They now had Constitutional rights that had

to be upheld, such as section 10 - the right to have their dignity respected and

protected 104 In some circumstances, school uniforms and other policies related to appearance will impact the right to

dignity. For examp|e’ forcing binary standards through school uniforms directly impacts the self-expression of learners

and, as a consequence, violates their inherent dignity and identity.105 Therefore. the implementation of
uniform policies in public schools can no longer be established solely based on the

beliefs and preferences of school authorities and parents.

The School’s Act provided the legal basis for the issuance of the Guidelines in 2006.
The Guidelines seek to protect learners’ rights by preventing any potential violations
of their constitutional freedoms through the application and enforcement of school
uniform policies and procedures.'® The case of MEC for Education: KwaZulu-Natal

and Others v Pillay, heard and decided by the Constitutional Court, is instructive

99 Alston, supra note 1 at 91.

100 Wilken & Van Aardt supra note 22 at 160.

101 47 of 1953.

102 84 of 1996.

103 The South African Schools Act 4 of 1996.

104 Section 10 of the Constitution, 1996.

105 SAHRC supra note 5 para 8.9.

106 National Guidelines on School Uniforms, supra note 41 § 2.
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here.'%” The issue in this matter was whether or not a learner has the right to wear a
nose stud at school. The Constitutional Court stated that “the extent to which
discrimination impacts on other rights will be a relevant consideration in the
determination of whether the discrimination is fair and that the ban on the nose stud
limited [the learner’s right] to express her religion and culture which is central to the

right to freedom of expression.”108

The dicta in Pillay suggests that school policies governing school uniforms should be
evaluated on a case-by-case basis to determine if they constitute a legitimate
restriction on freedom of expression. In the United States of America, numerous cases
have been brought before courts which argued that the existence of school uniform
policies violate the constitutionally protected right to freedom of speech and
expression. This constitutional argument has been rejected by courts in Arizona,
Texas, Louisiana, and California, all of which have upheld school uniform policies.%°
A court in Canada''? and New Zealand’s Human Rights Commission''! have reached

the same conclusion.

We argue, similarly, that school uniforms policies do not automatically violate freedom
of expression under South African law. In contrast, refusal to wear the approved school
uniform may be treated as a disciplinary matter in terms of the Code of Conduct.'?
Furtwengler and Konnert suggest two questions in establishing rules based on dress:
First, wil/lhave the actions of the student(s) caused(d) substantial disruption to the

educational process and/or normal operation of the school? Secondly, willlhas the

107 MEC for Education: Kwazulu-Natal and Others v Pillay, supra note 94.

108 |bid para 94.

109 Yeung, supra note 10 at 848.

10 Devereux v. Lambton County RC Separate School Board (Unreported, Ont. Div. Ct., digested in
(2988) School Law Commentary Case File No 3-5-12) (1988).

111 Alston, supra note 1 at 87.

112 National Guidelines on School Uniforms, supra note 41 § 15.
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freedom of expression of the student(s) be(en) an invasion of the rights of others?''3
We recommend that SGB’s follow this framework in devising school uniform policies
as it provides a simple framework for the prohibition certain attire from being worn in
limited instances where the constitutional rights are others, whether it be the right to

basic education or another right in the Bill of Rights, is infringed.

Vill. FINANCIAL IMPLICATIONS OF CURRENT UNIFORM PRACTICES

The concept of uniforms is very appealing in South Africa, a country with significant
socio-economic class discrepancies, as it is maintained that uniforms are a class
leveller and reduce the need for unnecessary costs associated with trendy casual
clothing.'# While this is an admirable idea in theory, the reality is far more complex.''®
A case study of this can be found when a fourth-grade learner in East London was
turned away from his new school because he did not have shoes at the time of
enrolment.’® His guardian asked for time in order to acquire the funds to purchase
the shoes but was not given grace. Only after media presence did the school purchase
a pair of shoes for the child.'"” This issue hinged on the fact that the shoes were
considered a part of the uniform and there was no exception that could be made.''®
While the uniform was supposed to act as a social leveller for the learner, it instead
led to an intolerable result i.e. serving as a means to deny the child an education at

that school because of his socio-economic situation.'®

The financial burden of school uniforms in South Africa has been a topic of concern

for many years. Many families, particularly those from lower-income socio-economic

113 W J Furtwengler and W Konnert Improving School Discipline (1982) 201.
114 Alston, supra note 1.

15 |bid.

16 |bid.

"7 1bid.

118 |bid.

119 |bid.
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backgrounds, struggle to afford the costs of school uniforms.’ The expenses of the
school uniform can severely impact the overall well-being of a disadvantaged
household. In fact, not only do they have to deal with the original cost of the uniform,
but additional costs are incurred for extracurricular activities, occasion-specific attire,
as well as multiple sets and replacements as the learners grow.'>" While mandated
uniform policies have a significant financial implication, a structured questionnaire
given to learners, parents and educators revealed that “most parents and educators,

and nearly two-thirds of the learners were highly in favour of school uniforms.”!??

The Department of Basic Education found that poorer South African parents spend
more than 20% of their salaries on school uniforms, not taking into account the costs
of maintaining and caring for the uniform.'?®> The study went so far as to say that
“school uniforms are costly new fashion treats in public schools, including the schools
in townships and rural areas where a majority of children attend school”.'?* It suggests
that the imposition of school uniform policies was not engendering the expected result

i.e. preventing learners from making fashion statements in educational settings.'2

The Guidelines provide that by enabling all students to wear the same uniform it can
‘reduce bullying and peer pressure to wear the latest fashions or other expensive
clothes.”?6  The Guidelines have provided elements to “ensure that access to
education for pupils enrolled at the school or those seeking enrolment to the school is
not impeded in any way.” 1?7 |t states that the cost of the school uniform should not

120 Wilken & Van Aardt, supra note 22.

121 |bid.

122 |bid.

123 Mvulane, Z. ‘Just Learning to Look Good?’ (2004) Children First, 39-40.

124 |bid.

125 |bid.

126 National Guidelines on School Uniforms, supra note 41 § 6.

127 Department of Basic Education, Republic of South Africa, ‘School Uniform Policy’ 5 March 2008
§8, available at
https://www.education.gov.za/Portals/0/DoE%20Branches/GET/GET%20Schools/School%20Uniform.
pdf?ver=2008-03-05-111454-000, accessed on 10 January 2024.
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impose a financial burden on families and that uniforms must allow learners to
participate in school activities with comfort, safety, and decorum. For male students,
the essential items for a uniform include trousers (long and short) or tracksuit pants, a
shirt, button up or golf. For girl learners the essential items are a skirt, dress, gymslip
or tunic or trousers (longs) or tracksuit pants, and a button up or golf shirt or blouse.'?®
The optional items for both female and male learners are a tie, jersey, socks, footwear
such as shoes, sandals, or takkies, and a sunhat.’®® In this framework schools are
discouraged from having more than one uniform and are encouraged to offer a basic
uniform that can be adapted for the seasonal changes.'®® The framework always
provides a suggested process for decision making stating that communication to
parents should include the estimated cost of the proposed uniform and input from
secondary students and parents before the final decision.’! They also suggest that
schools should provide learners with a grace period when transferring schools in order
to provide parents the ability to obtain the new school uniform.'32 The framework also
suggests providing learners from families who are unable to purchase them with
second hand uniforms, providing uniforms or financial support as part of a structured
donor programme, or through grants secured from a local foundation. 33

School uniforms, while an integral part of the education system, can be quite costly
with an average cost of $150-$ 200 (R 2,700 — R 3,600) per child in the United States;
£315 (R 7,400) in the UK; ¥20,000 — ¥80,000 (R 2,602 — R 10,408) in Japan; and
around R 3,000 here in South Africa.3*

128 |bid.

129 |bid.

130 |bid.

131 |bid.

132 |bid.

133 |bid.

134 John Smith ‘School Uniforms Are Expensive: Statistics’ available at: https./blog.gitnux.com/school-
uniforms-are-expensive-statistics/, accessed on 10 January 2024.
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A problematic issue with uniform costs in South Africa is that parents are forced by
schools to buy from a single provider. This limits competition which would allow new
businesses to enter the market, lower prices, and encourage better-quality
products.’® Most school uniforms are made of good quality polycotton fabric which is
more expensive than basic cheap cotton clothes.While this is a benefit since uniforms
will be able to last longer saving money in the long run, Wilken and Van Aardt opine
that "the retailing of school uniforms often goes hand in hand with unfair trade
practices, favouritism and cronyism, where secret bribes are paid for the privilege of
exclusively producing and/or selling school uniforms.”'3¢ But these uniforms cannot
be made of lesser quality as “many learners have only two sets, and sometimes only
one set of school clothes, which implies that the uniform sometimes needs to be
washed at night and must dry quickly and be ready to wear again the next day” as well
as these uniforms being used year after year.%”

When comparing prices between uniform manufacturers and private uniform retailers,
it was observed that the price was five times higher at private retailers leaving families
with a greater financial burden.38 In January 2024 a South African parent interviewed
by ...stated that “we need to understand why school uniforms are so ridiculously
expensive when we can still get them at reasonable prices from uniform

manufacturers.”3°

This statement relates to the fact that most uniform retailers have ‘exclusivity contracts

with schools’, but the better option for families is found at wholesalers. The high cost

135 Circular 10 of 2020 ‘Circular on the Procurement of School Uniform and Other Learning-Related
Goods and Services’ available at: https://www.compcom.co.za/wp-content/uploads/2021/01/School-
Uniform-Circular-2020.pdf, accessed on 10 January 2024.

136 Wilken & Van Aardt supra note 22 at 161.

137 |bid at 166.

138 Promise Marupeng ‘Parents complain about ridiculously expensive school uniforms’ available at
https://www.news24.com/citypress/news/parents-complain-about-ridiculously-expensive-school-
uniform-20240105, accessed on 10 January 2024.

139 |bid.
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of uniforms is particularly concerning when one considers that families must also pay
for school fees, transportation, lunches, and school supplies . Providing low-income
families with more affordable uniform options would allow families to fund additional
school-related obligations.

The Competition Commission investigates anti-competitive conduct and market
transparency in the economy in the hopes of lowering prices and increasing quality,

new jobs, and consumer choice. 40

IX. CONCLUSION

The wearing of the school uniform in South Africa presents multifaceted challenges,
revolving around both the financial burden associated with obtaining the required
pieces of clothing, as well as the lack of inclusivity for transgender and non-binary
children. The cost of school uniforms is very often associated with the exacerbation of
socio-economic inequalities, placing an additional burden on families already
struggling to make ends meet. Moreover, the strict enforcement of gender-specific
clothing pieces on many occasions fails to accommodate diverse identities outside of
boy learners and girl learners which perpetuates a feeling of exclusion and leads to

discrimination.

It is noteworthy that some institutions have taken steps to address these issues by
incorporating gender-neutral language in uniform policies or altogether eliminating
gender-exclusive references. However, the broader issue surrounding the affordability
of school uniforms and the adoption of inclusive dress code policies remains crucial in
a country where the uniform at school represents the norm. Implementing more

accessible uniform options and adopting inclusive dress code policies that respect and

140 Circular 11 of 2020 ‘Circular on the Procurement of School Uniform and Other Learning-Related
Goods and Services’ available at: https.//www.compcom.co.za/wp-content/uploads/2021/01/School-
Uniform-Circular-2020.pdf, accessed on 10 January 2024.
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foster the personal identity of all learners, whilst still being in the required code of the

establishments is imperative to support an inclusive learning environment.
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