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provide for the avoidance, management and mitigation of key potential environmental 

impacts identified and no recommendation for update of the [environmental management 

programme] is considered necessary". In his view the 2013 environmental management 

programme is out of date and the 2020 environmental compliance audit does not address 

pertinent mitigation and management topics. He pointed out that neither report 

adequately considered "the mounting peer-reviewed scientific studies and government 

reviews that are exposing the full impacts - many studies and expert reviews quote 

irreparable damage - to marine organisms and ecosystems from seismic testing. The 

Audit also makes no mention of the fact that a growing number of governments around 

the world have, as a result of this scientific concern, outlawed this practice. The fact that 

many of these studies and reviews have been published post the 2013 EMPr further 

invalidates ERM's Audit conclusion". 

[60] Mr Burger is of the opinion that the authors of the environmental management programme 

are inadequately qualified. His investigation revealed that none of them has any listed 

professional marine science or marine environmental training. It appears to him that both 

reports have been compiled by consultants with land-based mining and generalised 

environmental impact experience. Mr Burger is also of the opinion that the mitigation 

measures, upon which Shell relies, are weak and inadequate as a management tool when 

one considers the full extent of ecological impacts that are now being understood. He 

says that those mitigation measures focus on an incomplete list of actual or potential 

negative impacts and are heavily reliant on marine mammal observers. The observers' 
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ability to detect11 cetaceans is severely limited to fleeting surface shows, like blows and 

fins. He is also concerned that there is effectively no mitigation during night-time 

surveying, which constitutes 50% of the surveying time. Most importantly, the full impacts 

to ecosystems components, like plankton, which occur as vast undetected biomass and 

which are the very building blocks of ocean ecosystems, as well as to the extensive 

unseen benthic reefs that the survey vessel passes over, cannot be monitored or 

mitigated by the monitors and are not adequately addressed by either of the reports. 

According to Mr Burger, the most material shortcoming of the 2020 Audit, as a compliance 

tool, is that it does not address the potential legal compliance conflicts and legislative 

framework questions that have arisen since the 2013 environmental management 

programme. Regard being had to the above, Mr Burger is of the opinion that neither the 

2013 environmental management programme nor the 2020 environmental compliance 

audit represents a current and valid assessment of the full environmental impacts of 

seismic surveying off the Wild Coast. 

[61] Michael Bruton is an aquatic marine scientist, a retired Professor of Ichthyology and 

currently a Director of Mike Bruton Engineering. He compiled a report on the presence 

of the coelacanth within the area impacted by the seismic survey in question. Prof Bruton 

highlighted the scarcity of the coelacanth and the difficulty in conducting research in 

relation to coelacanths. Coelacanth prefer a depth ranging from less than 100 metres to 

800 metres, although they may occur at depths greater than 800 metres if suitable 

habitats and prey species are present. Prof Bruton points out that a colony of coelacanth 

11 Detection in this regard means scanning a vast and ever-changing 360-degree seascape with human eyes and 
binoculars. 
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was discovered at a depth of 104 metres by amateur divers off the iSimangaliso Wetland 

Park in northern Zululand. This population has been well studied and numbers over 26 

individuals. Based on his own experience and available evidence, Prof Bruton expresses 

the opinion that coelacanth is likely to be off the Wild Coast as live specimens have been 

caught or seen on either side of the Wild Coast off Pumula and East London. In his 

knowledge and experience, the loss of even one coelacanth would have a significantly 

detrimental impact on the population as a whole, and particularly to the population 

occurring in the east coast of South Africa. 

[62] Alexander Winkler is a marine scientist with expertise in fish behaviour and life-history 

assessment. He is attached to the Centre of Marine Science at the University of 

Algarve Faro, Portugal. He is also an honorary Research Associate at the Department 

of Ichthyology and Fisheries Science at Rhodes University. In a report dated 

6 December 2021 he expresses an opinion on the likely effects of the seismic survey and 

the proposed mitigation measures contained in the 2013 environmental management 

programme. The first point that he makes is that the 2013 environmental management 

programme is out of date. Since then at least two in-depth scientific reviews on the effects 

of seismic surveys on fish have been published. The one study highlights the direct 

behavioural effects of seismic surveys on the rhythmic behavioural patterns of cod, albeit 

in the North Atlantic. Closer home, shallow-water hake and spiney dogfish, which are 

found in the survey area, have been found to show rhythmic diurnal foraging behaviour, 

such as that exhibited by cod in the North Sea. It is therefore likely that the effects of the 

seismic survey would be similar. He is of the view that the effects of the survey would 

affect the reproductive processes of fish that perform rhythmic foraging behavioural 

patterns. He criticises the 2013 environmental management programme for not 
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identifying the fish species of conservation concern. The most recent and in-depth South 

African national biodiversity assessment that was published in 2018 shows that 13% of 

the South African linefish fish species are threatened with extinction and most are found 

along the east coast. Of these fish more than 30% of the endemic seabream species are 

threatened and a further 27% are near threatened. Dr Winkler is of the view that the 

application of the precautionary approach on these species is imperative in the absence 

of evidence that the seismic survey in question will not directly or directly affect these 

species. He concludes by stating, as a fact, that the 2013 environmental management 

programme contains severe shortfalls that are the consequence of updated literature, 

tE:!chnological advances and a growing global concern around the subtle indirect effects 

of noise pollution on marine ecosystems. In the light of the new body of information, he 

suggests that "the effects of the survey will at least have lasting indirect energy budget 

effects on the Transkei and Algoa Bay's marine fish fauna, which will probably affect 

processes such as reproduction and migration of certain species". 

[63] David Russell is an independent fisheries consultant based in Namibia. He has 30 years' 

experience in the fishing industry, with expertise in inter alia environmental aspects of 

fisheries management. Mr Russell provides an account of the impact on tuna catches of 

the seismic survey activities conducted by Shell between 2012 and 2017, and the 

devastating impact that this had on the albacore tuna industry. He states that many 

seasonal fishermen lost their jobs as a result of this. 

[64] As pointed out above, Shell has, . despite the massive body of expert evidence on the 

threat of harm to marine life, not adduced any expert evidence to neutralise the applicants' 

evidence in that regard. The opinions expressed by the above experts are based on 
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objective facts contained in their reports or affidavits. There is no reason not to accept 

their evidence. That evidence establishes that, without intervention by the court, there is 

a real threat that the marine life would be irreparably harmed by the seismic survey. 

Against the acceptance of the body of expert evidence, Shell's denial that its activities will 

have an adverse impact on marine life cannot be sustained. 

[65] Shell also relies on the fact that on 3 December 2021 this court found in Border Deep Sea 

Angling Association and others v Minister of Mineral Resources and Energy and others12 

that there is "no basis on the papers to suggest that the detailed mitigation strategy 

(emanating from a 600 page EMPr) is inadequate or to gainsay that Shell will implement 

the promised range of mitigation measures and do so properly. Indeed, Shell is obliged 

to do so in terms of the EMPr to ensure that its activities remain in the low risk-band." 

The finding made by Govindjee AJ must be read and understood in its proper context. 

One of the reasons that the learned judge dismissed . that application is because the 

evidence relating to the contention that the seismic survey would have a detrimental 

impact on the environment, and marine life in particular, was "speculative at besf'. 

Govindjee AJ found that there was limited material in support of the applicants' contention 

on this point. Unsurprisingly, the learned judge found that the applicants did not establish 

a reasonable apprehension of irreparable harm. That case is completely distinguishable 

from the present matter because, in the present application, the applicants adduced a 

sizable body of expert evidence which establishes a reasonable apprehension of 

irreparable harm to marine life; and secondly, that the mitigation measures upon which 

Shell relies are inadequate. In all the circumstances, I am satisfied that the applicants 

12 n 3 at par 35. 
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have established a reasonable apprehension of irreparable to marine life. In addition to 

the harm to marine life, the applicants have also established how the seismic survey will 

firstly, negatively impact on the livelihood of the fishers; and secondly, cause cultural and 

spiritual harm. 

[66] I will now consider the balance of convenience. To make a finding in that regard the court 

must balance the harm that the applicants will suffer if the interim interdict is not granted, 

as against the harm that Shell will suffer if the interim interdict is granted. The balance of 

convenience is not evaluated in isolation. The stronger the prospects of success in the 

main proceedings, the less need for the balance to favour the applicants, and vice versa.13 

[67] It was submitted on behalf of Shell that the prejudice to it would be real and devastating 

if the interim interdict against it would be granted, whereas the prejudice that the 

applicants would suffer if the interim interdict would not be granted is speculative. 

[68] Shell's case is that, if the interim interdict is granted, it will be final in effect because it will 

make it impossible for the survey to be completed by the end of May 2022; that Shell and 

Impact Africa will be unable to exploit the exploration right and that the termination of the 

survey will result in an immediate cost of approximately R350 million to Shell and 

Impact Africa, with an estimated total loss as a result of having to terminate the survey 

and subsequent loss of the exploration right exceeding R 1 billion. Shell's case is 

furthermore that if the applicants' case under Part B is ultimately dismissed, it and 

Impact Africa would have suffered severe prejudice in that the: interim interdict would have 

caused them catastrophic harm even though its rights would have been vindicated. As I 

13 C/PLA Medpro (Pfy) Ltd v Aventis Pharma SA and Related Appeal 2013 (4) SA 579 (SCA) at par 61 . 
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understand the applicants' case, they seek Shell to consult with all the stakeholders, 

including traditional communities, in accordance with the consultation procedure set out 

in the Mineral and Petroleum Resources Development Act. If that procedure was 

followed, Shell would have been made aware of the communities' cultural and spiritual 

beliefs and take appropriate measures to mitigate any harm that would have been 

highlighted during the consultation procedure. Shell failed to do so with the applicant 

communities. Shell should not now be allowed to use the consequences of its own failure 

to adequately consult with all interested and affected persons as a ground for why an 

interim interdict should not be granted against it. Constitutional rights are at stake. The 

financial loss that Shell and Impact Africa are likely to suffer cannot be weighed against 

the infringement of the constitutional rights in question. Put differently, the anticipated 

financial loss to Shell and Impact Africa cannot justify the infringement of the applicants' 

constitutional rights. The breach of those constitutional rights threaten the livelihoods and 

well-being of the applicant communities as well as their cultural practices and spiritual 

beliefs. Where constitutional rights are in issue, the balance of convenience favours the 

protection of those rights. 14 In my view, the applicants have established that the balance 

of convenience favours them. 

[69] It is pointed out that, despite the above expert evidence adduced by the applicants, Shell 

adopted the stance that the nature of harm of which the applicants complain is of a 

speculative nature, and because of the speculative nature of the harm, the balance of 

convenience favours the dismissal of the interim interdict. I do not agree. In my view the 

expert evidence establishes that there is a reasonable apprehension of real harm to 

14 Propshaft Master (Pty) Ltd and others v Ekurhuleni Metropolitan Municipality and others 2018 (2) SA 555 (GJ) 
at par 10.7. 
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marine life. But if there are any uncertainties about the harm that may be suffered, this 

is a case where the application of the precautionary principle is justified. In terms of that 

principle, where there are threats of serious or irreversible damage, lack of full scientific 

certainty shall not be used as a reason for postponing cost-effective measures to prevent 

environmental degradation .15 In terms of the Principle 15 of the Rio Declaration the onus 

is to be discharged by the party arguing against the application of the precautionary 

principle. 16 

[70] Section 2(4)(a)(vii) of NEMA provides that sustainable development requires the 

consideration of all relevant factors, including "that a risk-averse and cautious approach 

is applied, which takes into account the limits of current knowledge about the 

consequences of decisions and actions". The Constitutional Court17 has had occasion to 

examine the duties arising from the proper interpretation of the precautionary principle. It 

emphasised that the approach adopted in NEMA is one of risk-aversion and caution, 

which entails "taking into account the limitation on present knowledge about the 

consequences of an environmental decision" and that the precautionary principle is 

applicable "where, due to unavailable scientific knowledge, there is uncertainty as to the 

future impact of the proposed development. "18 

[71] In WWF South Africa v Minister of Agriculture, Forestry and Fisheries and others19 the 

15 Principle 15 of the Rio Declaration on Environmental and Development. 
16 Space Securitisation (Pty) Ltd v Trans Caledon Tunnel Authority and others [2013] 4 All SA 624 (GSJ) at par 45. 

17 Fuel Retailers Association of Southern Africa v Director-General: Environmental Management, Department of 
Agriculture, Conservation and Environment, Mpumalanga Province and others 2007 (6) SA 4 (CC). 
18 Id at paras 81 and 98. 

19 WWF South Africa v Minister of Agriculture, Forestry and Fisheries and others 2019 (2) SA 403 (:NCC) at 
par 104. 
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Court analysed the approaches in international and comparative law to the precautionary 

principle, particularly the development of and reliance on the principle in Australia. 20 In 

doing so the Court had the following to say at paragraph 104: 

"Furthermore, prudence suggests that 'some margin of error should be retained' until all 
consequences of the activity are known. Potential errors are 'weighted in favour of 
environmental protection', the object being 'to safeguard ecological space or 
environmental room for manoeuvre." 

[72] In that case the court set aside the decision under review on the basis that the decision­

maker had not established that the risks were absent or negligible. 

[73] In all the circumstances, the balance of convenience favours the granting of an interim 

interdict. 

Alternative remedy? 

[74] Shell pointed out that the applicants could have approached the Minister, in terms of 

section 90 as read with 47 of the MPRDA, to cancel or suspend its right to explore. 

Section 90 gives the Minister the power to cancel or suspend a permit or right in 

accordance with the procedure contemplated in section 47. Section 47 of the MPRDA 

reads as follows: 

"(1) Subject to subsections (2), (3) and (4), the Minister may cancel or suspend any 
reconnaissance permission, prospecting right, mining right, mining permit, retention 
permit or holders of old order rights or previous owner of works, if the holder or owner 
thereof-

(a) is conducting any reconnaissance, prospecting or mining operation in 
contravention of this Act; 

(b) breaches any material term or condition of such right, permit or permission; 

(c) is contravening any condition in the environmental authorisation; or 

(d) has submitted inaccurate, false, fraudulent, incorrect or misleading information 
for the purposes of the application or in connection with any matter required to be 
submitted under this Act. 

20 Telstra Corporation Ltd v Hornsby Shire Council [2006] NSWLEC 133. 



39 

(2) Before acting under subsection (1 ), the Minister must-
(a) give written notice to the holder indicating the intention to suspend or cancel the 

right; 
(b) set out the reasons why he or she is considering suspending or cancelling the 

right; 

(c) afford the holder a reasonable opportunity to show why the right, permit or 
permission should not be suspended or cancelled; and 

(d) notify the mortgagee, if any, of the prospecting right, mining right or mining permit 
concerned of his or her intention to suspend or cancel the right or permit. 

(3) The Minister must direct the holder to take specified measures to remedy any 
contravention, breach or failure. 

(4) If the holder does not comply with the direction given under subsection (3), the Minister 
may act under subsection (1) against the holder after having-

(aJ given the holder a reasonable opportunity to make representations; and 
(b) considered any such representations. 

(5) The Minister may by written notice to the holder lift a suspension if the holder­

(a) complies with a directive contemplated in subsection (3); or 

(b) furnishes compelling reasons for the lifting of the suspension." 

[75] It is obvious that the section envisages a time-consuming procedure, which, if followed, 

would allow the continuous threat of infringement of the applicants' rights. Although the 

above section does provide a remedy, it is in the circumstances of this case not a 

satisfactory remedy. 

[76] I have my doubts whether the process in terms of section 47 would have been fair. In 

terms of that section the applicants were required to approach the Minister to suspend or 

cancel Shell's rights. It is the same Minister who is said to have tweeted that the 

South African government considers the objections to the seismic survey "as apartheid 

and colonialism of a special type, masqueraded as a great interest for environmental 

protection." Given the emotive language used by the Minister, it is not unreasonable to 

believe that he would not have suspended or cancelled any of Shell's rights, particularly 

the exploration right, especially since the Minister has delivered an answering affidavit 

wherein he "nailed his colours to Shell's masf', as was submitted on behalf of the 

applicants. It appears that the Minister had made up his mind and the procedure to which 
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Shell refers would, quite frankly, have been a waste of time. 

[77] I have not been persuaded that the applicants have a satisfactory alternative remedy 

available to them, other than the grant of an interim interdict. 

Urgency 

[78] In its main answering affidavit Shell adopted the attitude that the applicants failed to show 

why they will not obtain redress at a hearing in due course. It also alleged that the 

applicants could quite easily have intervened as parties in Border Deep Sea Angling 

Association and others v Minister of Mineral Resources and Energy and others but 

deliberately chose to stay out of that application, forcing Shell to defend itself twice in one 

month in applications arising from the seismic survey. The applicants alleged that the 

application is urgent because they will not obtain redress in the ordinary course. They 

contended that, without urgent interim relief, the seismic survey will cause ongoing harm 

to marine life, with the associated harm to their economic, cultural and social rights. They 

contended that if this matter was heard in the ordinary course in terms of the rules of 

court, it is likely that it would have been heard only towards the end of or after the 

completion of the seismic survey. The applicants alleged that they became aware of the 

commencement of the intended seismic survey through the media during the early part 

of November 2021 and briefed attorneys on 22 November 2021 after protest action and 

other forms of activism had failed to convince the government to intervene. The 

application was launched on 2 December 2021 and argued on 17 December 2021. 

[79] On 8 December 2021 Shell requested a case flow meeting for a more reasonable 

timetable than the one contained in the notice of motion. On that same day I presided 
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over that meeting. The parties agreed on the date of the hearing as well as the dates for 

the delivery of their respective affidavits and heads of argument. It is correct that the 

application must have caused severe inconvenience to Shell and its legal representatives, 

particularly this time of the year. However, when regard is had to the steps taken by the 

applicants after they had become aware of the commencement of the seismic survey, the 

issues raised in this application,21 that Shell had, under the circumstances, sufficient time 

to put its case before the court, as wel.I as the public interest in the outcome of this 

application, I have decided to exercise my discretion in favour of the applicants and 

dispense with the rules insofar as they regulate the periods when documents should be 

delivered. 

[80] The applicants have been successful. They are entitled to their costs. Although the 

Minister has opposed the application on a limited basis and although the real litigation at 

this stage was between the applicants and Shell, the fact of the matter is that the Minister 

has decided, belatedly so, to oppose the application. The Minister and Shell should 

accordingly be ordered to pay the applicants' costs. 

[81] A further aspect relevant to costs that was raised, was whether Shell should pay the costs 

of two or three counsel employed by the applicants. It was submitted on behalf of Shell 

that the matter was not such that it required the services of three counsel. It appears to 

21 The applicants allege unlawfulness of the seismic survey and the threat of infringement of constitutional rights. 
The courts should investigate the allegations of unlawfulness and infringement of constitutional rights as soon as 
reasonably possible because, to allow the continuation of the unlawfulness and the infringement of constitutional 
rights (if established), would offend the rule of law. 
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me that all along the applicants employed the services of two counsel. However, when 

the timetable for the delivery of affidavits was adjusted, it resulted in the applicants having 

to deliver their replying affidavits and heads of argument in one day after the delivery of 

Shell's answering affidavits. They employed a third counsel because they had to deal 

with the contents of a lengthy answering affidavit and draft heads of argument in one day. 

In my view, given the factual allegations and legal issues that had to be dealt with, the 

applicants took the necessary precautionary measure to employ a third counsel. In the 

circumstances, the Minister and Shell should be ordered to pay the applicants' costs of 

the application, such costs to include the costs attendant upon the· employment of three 

counsel, where so employed. 

Order 

[82] In the result, it is ordered that: 

82.1. The third, fourth and fifth respondents be and are hereby interdicted from 

undertaking seismic survey operations under Exploration Right 12/3/252 pending 

the finalisation of Part B of the notice of motion. 

82.2. The first and fifth respondents shall pay the costs of the application for an interim 

interdict, jointly and severally the one paying the other to be absolved, such costs 

to include the costs attendant upon the employment of three counsel, where so 

employed. 

82.3. The application is postponed sine die for the determination of the relief sought 

under Part B of the notice of motion. 
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