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FOUNDING AFFIDAVIT

I, the undersigned,

PRAGASAN REDDY

do hereby make oath and state that:




INTRODUCTION

| am an adult, procurement officer. | am the chairman of the applicant, the
CLAIRWOOD RATEPAYERS & RESIDENTS ASSOCIATION (the
Association). The offices of the Association are located at care of YAS Hall,

142 Cherry Road, Clairwood, Durban.

The facts deposed to in this affidavit are, except where the context indicates
otherwise, within my personal knowledge and | believe to be true and correct.
Where | set out the legal position, | do so on the advice of my legal

representatives.

At one level, this is an ordinary application to review and set aside the
decision of the First to Fifth Respondents (the Municipality) to grant a zoning
change to the Sixth and Seventh Respondents (the Owners) for their

property at 140 Houghton Road, Clairwood, Durban.

But in truth, it is about much more. It is about ensuring that local government
does not allow criminality to dictate policy. It is about the lives and safety of
the residents of Clairwood. It is about upholding the rule of law and ensuring

rational planning decisions.

Clairwood is an old part of Durban, traditionally inhabited by Indian families. It
has a deep and rich history and culture. But Clairwood is also located near the

Durban port. As a result, over the years, it has been increasingly attractive fo

logistics companies that move cargo to and from the port, and to the range of @
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businesses that support those companies. Its original character as a vibrant,
residential community has changed to one of mixed use where residents,
schools and churches exist side-by-side with warehouses, scrap yards and

repair shops.

The Municipality has recognised this change and planned to turn Clairwood
into a mixed-use, and ultimately a light industrial area. In 2014 it published the
Back of Port Local Area Plan (the LAP), which envisaged that Clairwood

would cease to be a residential area and be turned into a logistics hub.

However, the LAP recognised that the roads in Clairwood were designed for
residential use, and would not support logistical and industrial use. The LAP
therefore required that the roads in Clairwood would need to be upgraded

before Clairwood could move from residential to logistic use.

No road upgrades have occurred and as will be seen in the remaining parts of
this affidavit, the Municipality has not adhered to the L AP when advised to by

its own internal departments. But that has not slowed development:

8.1. Although the roads remain unsuited to the increasing industrial
creep, the Municipality has approved multiple zoning requests to
convert plots in Clairwood from residential to light industrial. It
has done so over the objection of its own transport authority
(Fifth Respondent) that opposes rezoning to industrial use

unless and until there is a plan to upgrade the roads.
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8.2.  Our members have noted that many landowners do not bother
to wait for rezoning. There is a trend of many properties —
including 140 Houghton Road ~ being illegally used for industrial
purposes, despite still being zoned for residential use. The
owners — having operated unlawfully — approach the
Municipality claiming that the area has changed, and their
unlawful use should be condoned through a new zoning. Instead
of responding to complaints and enforcing existing zoning

restrictions, the Municipality obliges.

The Municipality’s conduct in not upgrading roads has, literally, had life and
death consequences for the residents of Clairwood. The streets and
pavements are no longer safe, and no longer suitable to walk on or to drive
on. Residents and others have been injured or killed as a result of the high

volume of trucks on the inadequate road network.

Because the shift from residential to industrial use is not being done in a
planned or orderly fashion, Clairwood has become hostile to its residents,

while much of it remains zoned for residential use.

While the applicant is displeased about Clairwood becoming a logistics area,
it submits that the transition must happen In a planned and ordered fashion
that respects the rights of residents. It must also be done in accordance with
the law and be implemented in terms of the Municipality’s own plan of action.
The current pattern prejudices not only the current residents, but current and

future businesses as well. Without an upgrade to the roads and a proper plan

Oo
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for the transition, Clairwood will not fulfil its potential as a future logistics hub

as envisaged in municipal documents such as the LAP.

This application seeks to set that to right. It seeks to review and set aside the
rezoning of 140 Houghton Road. But it also seeks broader relief to ensure that
the City does not permit future industrial use in Clairwood unless and until it

upgrades the area’s roads.

The remainder of this affidavit is étruotured as follows:
13.1. Part ll describes the parties;
13.2. Part lil sets out the relevant factual background;
13.3. Part IV summarises the legal framework;

13.4. Part V explains why the 140 Houghton Road decision must be

reviewed and set aside;
13.5. Part VI addresses the systemic relief;
13.6. Part VIl deals with condonation; and

13.7. Part VI concludes and deals with costs.
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THE PARTIES

The Association is a membership based voluntary association that was
established in 1946 by the ratepayers and residents of Clairwood — a suburb

of Durban. The Association’s constitution is attached hereto, marked FA1.

Its aims and objectives are, amongst other things, to foster civic
consciousness among residents; to protect and promote their interests; to
make representations and enter into arrangements with spheres of
government and to do anything else that is incidental to the attainment of

these aims and objectives.

The Association has the power to institute and defend legal proceedings to
advance its aims and objectives. In these proceedings, the Association seeks
to protect the rights and interests of its residential members, and visitors to
Clairwood, by bringing to an end the distress and hardship that is being

perpetrated or facilitated by the actions and omissions of the Municipality.

Consequently, the Association has the requisite standing in terms of section

38(a), (c¢), (d) and (&) of the Constitution to bring this application.

The First Respondent is the ETHEKWINI MUNICIPALITY (the Municipality),
care of the Municipal Manager, City Hall, Dr Pixley kaSeme St, Durban. The
Municipality was established in terms of KwaZulu-Natal Provincial Gazette
PN343, 2000 of 19 September 2000 and that it is a level of government within

the local sphere as contemplated in Chapter 7 of the Constitution.
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The Second Respondent is the MUNICIPAL PLANNING TRIBUNAL (the
MPT). It is located at first floor, 166 K E Masinga Rd, Durban. The MPT is
established in terms of s 35 of the Spatial Planning & Land Use Management
Act 16 of 2013 (SPLUMA) to determine land use and development

applications (including applications for rezoning).

The Third Respondent is the EXECUTIVE MAYOR OF ETHEKWINI
MUNICIPALITY, Clir Thomas Mxolisi Kaunda (the Mayor), in his capacity as
chairperson of the executive authority of the Ethekwini Municipality and of the
Appeals Authority (Fourth Respondent), established in terms of section 51
of SPLUMA, read with s 55 of the Ethekwini Metropolitan Municipality
Planning and Land Use Management By-law published under MN 114 in the
KwaZulu-Natal Provincial Gazette 1871 on 31 August 2017 (the By-law). The
Mayor is empowered to decide appeals from decisions of the MPT. The

Mayor's office is situated at the City Hall, Dr Pixley kaSeme St, Durban.

The Fourth Respondent is the EXECUTIVE COMMITTEE APPEALS
AUTHORITY of the Municipality. It took the appeal decision with regard to 140
Houghton Road, and the other appeals that have upheld the rezoning of

residential properties for industrial use in Clairwood. lts offices are located at

the same address as the second respondent.

The Fifth Respondent is the ETHEKWINI TRANSPORT AUTHORITY (the
ETA) of the Municipality. It is responsible for the planning of road upgrades. It

will be responsible for conducting any future planning for the upgrading of
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roads in Clairwood. Its offices are located at 30 Archie Gumede Place.

Durban.

23. The Sixth and Seventh Respondents are respectively AJAY & URESHKA
SHAH (the Owners). Both persons are adults, and are the owners of
immovable property with cadastral description Erf 309 Dunns Grant with street

address being 140 Houghton Road, Clairwood, Durban (the Property).

| FACTUAL BACKGROUND

24.  This Part sets out the relevant factual framework for this application. It does

so under the following headings:
24.1. The history and character of Clairwood;
24.2. The Back of Port Local Area Plan; and

P—

24.3. The rezoning of Clairwood.

THE HISTORY AND CHARACTER OF CLAIRWOOD

25. The Clairwood community was established over 135 years ago during a
period of colonial rule by poor Indian indentured labourers after they had

completed their servitude in the Natal Colony sugar plantations. They

 (F
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transformed a mosquito infested swamp close to the Durban Bay into a
thriving and bustling garden suburb of over 40 000 residents. All this was
achieved without the assistance of the predecessor of the Municipality —
which was for the most part hostile to them and their interests. Freedom
fighters, judges, musicians, sportspersons, and leaders in commerce,
industry, education and medicine have emerged from this community. It

retains its residential character to this day.

THE BACK OF PORT LOCAL AREA PLAN

26. Over a decade ago, the Municipality commissioned a study into the
development, or more correctly, redevelopment of the South Durban Basin,
which included Clairwood. The study culminated in the Back of Port Local
Area Plan (the LAP). This was adopted by the Municipality without

gualification or reservation in October 2014.

27.  The full title of the LAP is the “Back of Port Concept, Framework, Precinct
Plans and Zoning Framework Report.” | deal with the legal effect of a Local

Area Plan in Part [V below.

28. The LAP consists of 376 pages with more than 1038 pages of supporting
documents. To avoid burdening the record, | attach (marked FA2) a copy of
the cover of the LAP alone, without the supporting documents. All the
documents are in the custody of the Municipality. If the Respondents or this

Honourable Court so desires, these and other annexures will be made

Yol
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available in their entirety. However, | attach the relevant pages referred to in

the paragraphs below.

The LAP embraces the areas surrounding the Port of Durban within the South
Durban Basin, including Congella, Umbilo industrial, Rossburgh, Clairwood,
Jacobs and Mobeni. These proceedings relate only to the central portion of
Clairwood where immovable properties remain zoned “special residential 400"
to this day. | attach hereto marked FA3 a map obtained from the Municipality

on 30 July 2020. (The relevant area is shaded orange.)

The LAP proposed to amend, amongst other things, the zoning of Clairwood
(including the central portion) so that it is used as a logistics hub. This was
motivated by two considerations: firstly, Clairwood’s proximity to the Port of
Durban; and secondly, the rezoning would facilitate the movement of cargo

and freight into and out of the Port.

For purposes of this matter, the term “logistics” embraces the large scale
movement of large and heavy road vehicles (including articulated, multi-axle;
and interlinked vehicles); and the storage and movement of shipping

containers and other types of cargo and freight, and the provision of

warehousing.

The LAP considered various options, but ultimately holds that “the Clairwood
central core be rezoned for logistics use. Logistics within this area would be
permifted to have open storage” (page 164 of the LAP, aftached hereto

marked FAZ2.1).
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For the purposes of this application, the Applicant does not challenge that
conclusion. What the Applicant challenges is how Clairwood will change from
residential, to logistics and whether the Municipality has fulfilled its

constitutional obligations in doing so.

The LAP is crystal clear about how that process must happen. There are two

key requirements that the LAP identifies.

First, it recognised that the existing road network was inadequate — for both

Clairwood’s present and its future. For example, the LAP states:

35.1. “South Coast Road within the Clairwood area operates beyond
its capacity and represents the most “stressed” part of the
system’; (pages 65, 66, 95 & 130 of the
LAP attached hereto marked FA2.2, FA2.3, FA2.4 and FA2.5

respectively).

35.2. It also found that the most common mode of transport in
Clairwood is by foot; that pedestrian access to schools is
unsafe; and that the quality of the road network is exacerbated
by the presence of a significant number of heavy vehicles in the
residential areas. (page 54 of the Back of Port Social Impact

. Assessment, attached hereto marked FAZ2.6).

The following passage explains the extent of the problem:

“Planning interventions for the area as a whole needs to consider that:

the sites are small; the blocks are small; roads are too narrow for

11
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commercial / logistics traffic; the road system lacks clarity and
convenient ingress and egress to and from the major access roads; a
mix of residential and incompatible industrial / logistics uses currently
exist; a large number of worship sites and ‘listed’ buildings need to be
accommodated” (page 161 of the LAP attached hereto marked
FA2.7).)

As a result, a central element of the LAP is accepts that the “ultimate goal for
Clairwood, is to create a coherent road network system that facilitates easy
movement into and through the area, as well as creating clear but separate
access for different user groups.” As the Plan acknowledges, that means “[a]
new road network will be required” (page 165 of the LAP attached hereto
marked FA2.8 ). The passage below sets out the Plan’s recommendations in

more detail;

“It is recommended that in order to work efficiently and effectively a
totally new layout is required with wider roads and improved access
from ftruck freight routes. Due fo the land use changes in the area the
movement structure would need to be upgraded fo alfow and
accommodate a local logistics circulation system. This would require
that some of the major through routes be widened, and other roads
eliminated or down-graded fto internal service roads within larger lofs.

. The preconditions for this solution suggests that there is a complete
redevelopment of the Clairwood residential core with consolidated lots
as well as a new larger sub divisional layout to allow for a core beftter
structured for the circulation of large trucks. The development of new
infrastructure would need to be addressed fo support the logistics uses
within the core including the new local road nefwork. In order fo
achieve this the Municipality would need fo encourage and support the

removal of all existing residential and non-logistics related industrial

e
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uses from the core;” (FA2.1, and page 212 of the LAP attached hereto
marked FA2.9).

As demonstrated below the Municipality has — contrary to the
recommendation of its own transport authority (Fifth Respondent) — ignored

this part of the LAP.

Second, the LAP recognises that residents have a strong connection to
Clairwood and will not leave willingly: “There are a number of Clairwood
residents (owners/tenants and informal settlements) that want fo remain in
Clairwood and will defend this position very strongly” (pages 84 and 122 of
the LAP attached hereto marked FA2.10 and FA2.11 respectively). In this
regard, the LAP recommends against “forced removals of residents or other

legal occupiers of sites” (FA2.1).

It recognises that in order for Clairwood to morph to a logistics hub, residential

properties will have to be purchased or expropriated by the Municipality:

2. Fair negotiated outcomes fto be sought with individual

landowners on acquisition principles.

3. Appropriate responses fo be sought in order fo manage the
concern of the needs of existing landowners, and informal

residents.

4. The rates status quo (as residential or the zoning currently in

use and applicable) will remain in place until the proposed .

rezoning is completed and the development takes effect in terms

of the new zoning.

13
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5. Expropriation will only be pursued as a means of achieving
maximum legal compensation fto existing landowners. The
Expropriation Act allows for an added amount over and above
fair market value of 10% on the first R100 000, and 5% on the
value up to R500 000, 3% between R500 000 and R1,0 million,
and 1% of the value exceeding R1,0 million, but not more than
an additional R10 000.” (FA2.1)

As | set out in more detail below, what the LAP envisaged a planned and
orderly sequence whereby the Municipality would rezone the relevant parts of
Clairwood of its own accord, and then work to relocate the residents — either
by purchasing or expropriating their property — and then convert the area for
logistics use. Instead, what has occurred, is redevelopment by default. The
Municipality has taken no active steps to manage the transition, and has
allowed it to occur illegally, and then ratified that illegal conduct because it
suits its long-term goals. The residents of Clairwood have borne the brunt of

this strategy.

The LAP must be read together with the Municipality’s 2010/11 Central
Spatial Development Plan (extract annexed hereto marked FA4) which
emphasised the importance of Clairwood due to its proximity to “Africa’s
busiest port” Similar sentiments were expressed in the 2013/14 Spatial
Development Framework which exalted the Plan by referring to it as a priority

“catalytic project’ (extract annexed hereto marked FAS5).

.

A
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The Rezoning of Clairwood

43.  The adoption of the LAP in 2014 heralded an intensification of the influx of
logistics businesses to lease or acquire residential properties in Clairwood.
Businesses saw the future potential of Clairwood, but were not willing to wait
for the upgrading of the roads, and the formal rezoning to begin before taking

advantage of the location, and the bright commercial possibilities.

44. These plans and Spatial Development Frameworks, over the months and
years, created a carefully calibrated momentum for the rezoning of the
residential areas of Clairwood, and the gradual breaking down of resistance to

the rezoning. By 2020, that momentum has now become relentless.

45.  The Municipality has processed multiple rezoning applications in Clairwood in
recent years. Many of these applications are made by landowners who are
already using their property for industrial purposes and seek rezoning after

the fact, to “regularise” their illegal use.

46. One of these applications to rezone forms the substance of this application.
As the application for 140 Houghton Road demonstrates below, the
Municipality treats these applications as a foregone conclusion — as the
property is already being used for industrial purposes, any negative impact it

is having on the residents is taken as inevitable, nof avoidable.

47. Before dealing with 140 Houghton, | deal with the legal framework.

. (F

4
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v LEGAL FRAMEWORK

48.  This Part sets out the legal framework that governs the determination of re-

zoning applications in the Municipality. | address the foliowing issues:
48.1. The objects of zoning under SPLUMA and the By-Law; and

48.2. The scheme for zoning and land use planning.

QOBJECTS OF ZONING

49.  Briefly, the objects of both SPLUMA and the By-law include the following:

49.1. Recognising the State’s obligation in terms of s 24 of the Constitution,
to have the environment protected for the benefit of present and future
generations through reasonable and legislative measures, which
include a land use planning system that is protective of the

environment (SPLUMA, Preamble);

49.2. That a uniform, effective and comprehensive system of spatial planning

and land use management be employed (SPLUMA s 3(a); By-law s

3(b));

49.3. That spatial planning promote social and economic inclusion (SPLUMA

s 3(b));
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49.4. That spatial development provide for the sustainable and efficient use

of land (SPLUMA s 3(d));

49.5. That spatial development be coherent and planned (By-law s 9(1)(9):;

and

49.6. That policies and strategies be devised for the mitigation of risks (By-

law s 9(1)()).

THE SCHEME OF ZONING

50.  Briefly, the scheme devised by SPLUMA read with the By-law is as follows:

51.  Eirst, all three spheres of government are required to prepare spatial
development frameworks (SDFs) (SPLUMA s 12). The municipal SDF must
assist in integrating, co-ordinating, aligning and expressing development
policies and plans emanating from the various sectors of the government as

they apply within the municipal area (SPLUMA s 12(5));

52. Second, a municipality must prepare a land use scheme (LUS) (this is new
terminology for what was previously known as the fown planning scheme) that
is consistent with the municipal SDF. The LUS determines the use and
development of land within the municipal area to which it relates in order to
promote economic growth, social inclusion, efficient land development and
cause minimal impact on public health, the environment and natural resources

. CF

(SPLUMA s 25(1); By-law ss 14 and 15);
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Once adopted and approved, a LUS has the force of law, and all landowners
and users of land — including the Municipality, state owned enterprises, and
organs of state — are bound by the provisions of the LUS. The LUS replaces
all existing schemes within the area to which it applies and pvrovides for land

use and development rights (SPLUMA s 26(1)(a), (b) & (c); By-law s 16);

The LUS adopted by the Municipality for the area in question is contained in
the “Central Scheme of Ethekwini Municipality.” Page 108 thereof (attached
hereto marked FA6 provides that the intention of Special Residential 400 is to

provide, preserve, use land and buildings for —

54.1. Single residential and multiple unit development and various building

typologies.

54.2. Protection of the quality and character of residential neighbourhood

and the well-being of its residents.

54.3. Limiting multiple uses of buildings to minimise adverse impact on the

residential environment.

54.4. Businesses that comply with residential amenity shall be at the

discretion of the eThekwini Municipality.

The zoning also preciudes “all other uses not indicated in the Primary and
Special Consent columns.” An examination of those columns shows that
special consent is needed for uses such as créche, clinic, educational

establishment, place of worship and other similar uses.

()
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The applicant has no difficulty with institutions of this nature. Indeed, they

already exist in Clairwood.

An examination of the Central Scheme does not contain any reference to the

LAP.

The Municipality has the power to amend its LUS on an annual basis (By-law
s 19(1); and to resolve land use conflicts (SPLUMA s 26(6)). That it has not

yet done so, after adopting the LAP in 2014, is remarkable and consequential.

An examination of the map (annexure FA3) shows that the vast majority of the

properties in central Clairwood remain zoned special residential 400.

Despite that, the MPT and the Appeal Authority have, through a pattern of
planning and zoning decisions, caused the LAP to be given effect as if it had

been incorporated into the Central Scheme.

One such decision is 140 Houghton Road.

140 HOUGHTON ROAD

Houghton Road is one of the main roads in Clairwood. It used to be a quiet

residential area. It has been infiltrated by logistics and industrial businesses.
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63. 140 Houghton Road is 1302m? and consists of an open yard and an office. It
has, for several years, been illegally operating as a business selling spares,
scrapyard and offering repairs for small vehicles.

64.  In that respect, the 140 Houghton Road application is typical of other similar
applications. The manner in which the Municipality dealt with it was also
typical.

65.  Inthis Part I |
65.1. Describe the application;

65.2. Deal with the appeal; and
65.3. Set out the grounds of review.

66.  The next Part explains why broader systemic relief is necessary.

THE APPLICATION

67.  This section:

67.1. Summarises the application;
67.2. Sets out the responses of the municipal depariments;

67.3. Covers the objections and the owners’ response; and

o)
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67.4. Describes the MPT’s decision.

68. On 31 July 2018, the Owners applied to rezone the Property from special
residential 400 to light industrial. | attach a copy of the application marked

FA7.

69. The application acknowledges that the property was already being used

contrary to the special residential zoning. They ask for “formalization of the

current light industrial use”. It argues that the rezoning should be granted
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because the area “is replete with commercial, industrial and residential land

uses”. It includes this graphic indicating the land use of the surrounding areas.

The application claimed there would be no impact on traffic, and that it would
not affect the use in the surrounding area because it is already largely

industrial.
It also contended there would be no adverse environmental impacts.

The ftraffic impact assessment (TIA) (annexure E to FA7) that the owners
submitted with the application (page 5 of the TIA) is premised in the upgrading
envisaged by the LAP: “As per the change in the primary land use of the area
from residential, the existing roads that do not meet the minimum road width
requirement and do not consist of road bavement layers that would support
the loading of vehicles in an industrial area therefore the existing roads will be
subjected fo upgrades on a large scale. The roads will need to be upgraded fto
a minimum width of 7.5m and will be subject fo a redesign of the road

pavement layers for industrial use.”

Page 6 of the TIA also notes the following: “Road widths could not be
determined accurately due to over grown vegetation along roadside. The
sidewalks that are on either side of the road are broken or missing sections
along the road. The roads show extremely deteriorated conditions.”
Notwithstanding these poor conditions, the page 7 of the TIA observes that
“the area is constantly ufilised by pedestrians throughout the day such as

children that are aftfending schools in the neighbourhood, workers and

residents.” /7)
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74. A reasonable person perusing the above submissions (ie someone not
having the knowledge and expertise of the MPT or Appeal Authority) would

have concluded that —
74.1. The road infrastructure is unsuitable for the proposed land use;
74.2. The road surface is degraded;

74.3. There are facilities in the precinct that are patronized by large

numbers of people, including children;

74.4. There are a large number of people frequenting the area on foot;

and

74.5. Pedestrian sidewalks are damaged or non-existent.

Response of Municipal Departments

75.  The Application was submitted to a number of municipal departments for their

approval. The following departments approved the application without any

relevant comment:
75.1. Water and sanitation;

75.2. Coastal, storm-water and catchment management; and

75.3. Metro Waste Water.

o
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The Strategic Spatial Planning Branch supported the application, but subject
to an important concern: “the limited road infrastructure; as the area was
originally designed for residential use. In this regard a Technical Tésk Team,
which is ohairec_f by the eThekwini Transport Authority (ETA), was constituted
in order to phase the BOP-LAP land use/road infrastructure
recommendations. In view thereof, please liaise with eThekwini Transport
Authority (ETA) in order fo ascertain their comments with regards fo the ftraffic

implications.

The eThekwini Transport Authority (ETA) “refused” the application. It gave the

following reasons which | repeat in full (see annexure FAS8):

1. As per Section 14: Conclusion, on page 212 of the "BACK OF
PORT CONCEPT, FRAMEWORK, PRECINCT PLANS AND
ZONING FRAMEWORK REPORT" in order fo consider the
rezoning within the area from Special Residential to a logistics

use, a fotally new layout is required with wider roads and

improved access from fruck freight routes. (underlining added)

2. A new road hierarchy and layout will be required for the area.
This entails wider roads for industrial/logistics use and
consolidation of existing land parcels to appropriate sizes for
said use. In addition, the "BACK OF PORT CONCEFT,
FRAMEWORK,  PRECINCT PLANS AND  ZONING
FRAMEWORK REPORT requires that access to the Clairwood
area be linked for truck freight routes. A freight route study has
been carried out by ETA which show that the freight route is not

feasible for implementation.

3. In order to achieve the above (i.e. A new road hierarchy and

layout), a traffic study is required.

vz
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4. ETA does not have funds in the current financial year nor in
future financial years to carry out this study, alternatively, given
that the application is lodged ahead of the ETA's plan, the
applicant could carry out the study in consultation with the ETA.

5. It must be noted that the Traffic Impact Assessment submitted in
support of the application fails to address the above

requirements and is therefore incorrect.

6. Further fo the above, if rezoning applications within the area are
allowed to proceed without undertaking the above study, the risk

fo council is as follows:

a) Vehicle-Vehiéle accidents, Vehicle-Pedestrian accidents
due to the existing residential roads not being upgraded
fo industrial road standards i.e. adequate road widths /

geometric standards and pavement structure.

b) Additional cost for the expropriation of industrial land for
establishing an appropriate industrial/logistic ~ road
network, as opposed fo the expropriation of residential
land.

The Municipality's Environmental and Climate Protection Department
approved the application (FA9). The report was prepared by Ms Michelle Lotz,

the Regional Co-ordinator: Biodiversity Impact Assessment. Her reasons are

telling:

78.1. She stated that “the site is not of biodiversity importance fo this

Department’; and
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78.2. The site is located outside the Durban Metropolitan Open Space
System and “there are no additional environmental or water

legislation requirements”.

79.  As | detail below, the first reason may be true, but is only a partial answer to
the environmental impact of rezoning. The second reason is simply

inaccurate.

Objections and Response

80. | lodged an objection to the application on behalf of the Association (FA10.1).
The South Durban Community Environmental Alliance, (SDCEA), a NGO,
also lodged an objection (FA10.2). In summary, the objections were made on

the following grounds:
80.1. That the property is zoned special residential 400;

80.2. That it will adversely affect the religious and cultural institutions in the

vicinity;

80.3. That the area is not conducive to industrial development due to its

design;
80.4. The health and safety risks o residents and visitors; and

80.5. The concerns relating to environmental pollution and degradation.
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The Owners responded to the objections on 14 November 2018 (FA11). The

document is remarkably candid:

81.1. . “Clairwood was once recognised as an area with rich culture and
heritage, however this has been lost due to the area being transformed
through the infilfration of mixed activities. A few stubbomn sporadic
residential pockets exist but will also be swallowed up for mixed uses in
the near future. The area which once housed the pioneers of KZN has

simply lost its identity due fo the overwhelming illegal uses.”

81.2. Answering a complaint by the SDCEA about the impact of illegal use
on residents, the Owners state: “The impacts are staring you in the
face on a daily basis. This is not new fto the area. As mentioned
previously, the area has seen a drastic transformation and owners
have faken this opportunity to cash in on properties by selling or
renting. This has resulted in an influx of illegal uses which has plagued

the area. The area which was once rich in residential has changed.”

The MPT’s Decision

82.

Notwithstanding the ETA’s refusal, on 30 April 2019, the rezoning application

was approved for the property described as Erf 309 Dunns Grant and bearing

_postal address 140 Houghton Road, Clairwood, Durban (the Property). This

rezoning was granted by the Municipal Planning Tribunal (Second

Respondent). This decision is annexed hereto and marked FA12.
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83.  The reasons given by the Municipal Planning Tribunal (MPT) when approving

the rezoning were as follows:

The proposed rezoning forms a logical extension to the existing
industrial zones and promotes the gradation of the industrial land uses

at a prime Jocation;

The industrial activity proposed is consistent with the existing uses
within the area and compatible with the Back of Port Local Area Plan

and vision for the area;

The application is in keeping with the intentions of, and addresses the
requirements of the Spatial Development Plan and SPLUMA principles;

and

The residential nature of the area has long been diminished as

Houghton Road is predominantly industrial in nature.

84. The Property was thus rezoned from Special Residential 400 to Light

Industrial.

THE APPEAL

The Appeal and the Municipality’'s Response

85. On 30 May 2019, the Applicant lodged an appeal in terms of section 51 of
SPLUMA read with Chap 12 of the By-law, against the decision of the

Municipal Planning Tribunal. The appeal is attached hereto marked FA13.




86.

87.
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(The annexures to the appeal have been omitted in order to avoid

duplication.)
The appeal was brought on the following grounds:

86.1. The MPT failed to take heed of the concession made in the application
that the existing road infrastructure does not meet the minimum road

width requirements;
86.2. The Tribunal failed to take heed of the ETA’s refusal of the application;

86.3. The Tribunal ought to have questioned the report by the Environmental
Planning & Climate Protection Unit that there are no environmental

concerns,;

86.4. The Tribunal failed to consider the historical, cultural and religious

significance of the area and the importance of preserving it; and

86.5. The Tribunal failed to consider that Houghton Road remains

predominantly a residential area.

On 11 July 2019, the Municipality filed a responding memorandum explaining
why it supported the MPT’s original decision (FAM). The memorandum

acknowledges that:

87.1. In terms of the LAP, “the infernal road network is in need of

29@
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87.2. There is a “feud between the obvious need to change Clairwood fo

industrial versus the need fo retain this as a residential suburb”;

87.3. The current use of the property as a spare shop/scrapyard is “illegal”;

and

87.4. The LAP required upgrading to Clairwood’s roads as part of the plan to
move it towards industrial use, and that the ETA has not conducted the

study that would permit that upgrading.
But, the Municipality advanced four reasons to defend the MPT’s decision.

First, it argued, “fw/aiting for studies is not a way fo solve the immediate
problems encountered which is the current conflict between trucks and
residential uses.” It is difficult to understand why that is the case. If the LAP is
the justification for moving Clairwood away from a residential area, and it is
premised on upgrading the roads, waiting for studies is the only way to solve
the “current conflict’. The Municipality’s attitude appears to be to surrender to
illegality, and abandon reasoned, coherent, and lawful planning decisions in
order to achieve its ultimate goal. This attitude is licencing those seeking

chaos.

Second, the Municipality argued that if “one or fwo properties in any
residential street change fo industrial, there are already a strong indication the
area is under pressure to change or is in the process of transition. This street
has passed the point of no return a long time ago. The issue is not how fo

stop the change, but rather how to manage the ftransition from residential to

30(/ /
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industrial.” This obviously puts the decision before the plan. The Municipality’s
job is to plan for how land should be used, and not to manage changes in land

use that are supposedly outside its control.

91.  Third, the Municipality sought to defend the MPT’s decision by reference to
previous, similar decisions. It argued that since 13 previous rezoning
decisions had been approved and upheld on appeal, this éne should too. But,
as | argue below, the opposite is true — the Municipality’s failure to counter

rampant illegality cannot justify condoning further illegality.

92.  Fourth, and bizarrely, the Municipality attempted to argue that the terrible
conditions for residents in Clairwood justified its decision: “The residential
amenity of Clairwood is very poor. Forcing families to remain in Clairwoord
(sic) requires ignoring the poor conditions such as pollution and noise that
makes the area unsuited fo residential use and is irresponsible.” (1 show
below, that the Municipality has deliberately allowed Clairwood to degrade to

its present state.)

The Decision

93.  On 29 October 2019, the Appeals Authority decided the appeal. However, the
decision was only communicated to the Applicant’s attorney on 11 February
2020. It did so without a hearing. | attach a copy of the appeal decision
marked FA15. The Appeal Authority dismissed the appeal. The reasons for

the dismissal was as follows: @
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“The decision to grant the rezoning was the result of careful
consideration of all pertinent planning factors, including the
guiding strategic documents such as the IDP, SDF, CSDP and
BOP LAP; and

The decision reached is considered to be in the best interest of
the city and is in no way unreasonable within the context of the

competing interests at hand.”

94. It is remarkable that the “reasons” repeat verbatim the concluding paragraph

of the Municipality’s responding memorandum.

GROUNDS OF REVIEW

95.  The decisions of the MPT and the Appeal Authority constituted administrative

action as defined in the Promotion of Administrative Justice Act 3 of 2000

(PAJA).
96.  The Applicant reviews the decisions on the following bases:

96.1. The property should not have been rezoned before roads were

upgraded;

96.2. The MPT and the Appeal Authority wrongly ignored environmental

concerns;
96.3. The Municipality relied on illegal conduct to justify its decision;

96.4. The Municipality’s “reasons” do not support its decisions.
32 @
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The Applicant reserves the right to supplement these grounds of review on

receipt of the Rule 53 Record.

The Roads

98.

Both the MPT and the Appeal Authority failed to properly consider the LAP,

the TIA, and the objection of the ETA (Fifth Respondent). To summarise:

98.1. The LAP recognises that the roads in Clairwood need to be upgraded

before it can be converted to full logistics use;

98.2. The Owners’ own TIA recognised the appalling conditions of the road;

98.3. The Municipality’s own ETA refused to consent to the application
before it had prepared a plan to upgrade the roads. The ETA’s
concerns —informed by its special expertise — emphasises the risk of

injury and death to persons. In other words, while Clairwood remains

unfit for purpose, approving further industrial use will probably cause

further fatalities; and

98.4. The Applicant and the SDCEA objected to the decision, and appealed

against it, because of the failure to consider the need for road

upgrading.

N




99.

100.

101.

102.

In addition to the information on the record before the MPT and the Appeal
Authority, there was additional historical context that appears to have been

ignored by the decision-makers.

This was not the first time the ETA has refused to approve an application for
industrial rezoning in Clairwood. The ETA has consistently refused rezoning
applications. For example, in 2019 the ETA refused to approve an application
to rezone 110 Sirdar Road. lt repeated the concerns expressed in this matter

concerning the LAP. But it then said the following:

‘2. A meeting was held between LUMS and ETA where it was agreed
that planning applications received for changes in land uses (eg
industrial, logistics etc) in the Clairwood Precinct will not be
accepted until a consolidated Precinct and Transport Plan has been
developed for this area (this would be in alignment with the
recommendations of the LAP). To date the ETA have been
engaging with LUMS with regard fo the transport and precinct land

use plan layout.”

A copy of the ETA’s report is attached marked FA16. (It is in almost identical
terms to FA8). This indicates that, not only does the ETA oppose land use
changes in Clairwood without a plan, LUMS has too. Yet, in this application,
LUMS approved the application contrary to its agreement with the ETA. And it
failed to inform the MPT or the Appeal Authority why it approved the

application in the absence of a road upgrading plan.

In the face of these compelling concerns expressed by all the parties involved

— the Owners, the Municipality’s ETA, and the objectors —~ the MPT and the
Appeal Authority responded with complete silence. There is not a single
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reason in either decision that explains why the rezoning was granted in the

face of these concerns.
Nor is there a rational or reasonable reason:

103.1.1t is no answer to the complaint to say that approval will make no
difference because 140 Houghton Road was already being used for
industrial use. As | expand on this issue below, the Municipality is not
powerless in the face of unlawful land use. It cannot use existing
llegality as a basis to grant a rezoning application. The choice
available to the MPT and the Appeal Authority was either to enforce the
existing zoning which would have reduced traffic, or approve the
rezoning which would have continued the degradation, and caused risk

to life and limb. it chose the latter.

103.2. Nor is it an answer to say — as the Municipality did to the Appeal
Authority — that it cannot wait for a new transport plan/study. It is
inherently irrational to take zoning decisions that will worsen existing
road infrastructure in the absence of a plan on how that will be
remedied. The only way to resolve existing tensions between industrial
and residential uses is to do what the LAP and the ETA insist must be
done — fix the road infrastructure to fit Clairwood’s new role of a
logistics hub. The Municipality seeks to place the cart before the horse

— or, more accurately, the truck before the road.
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The Applicant’s position is not that Clairwood properties can never be rezoned
to industrial — the position is that they can be rezoned only after the roads are

upgraded, or at least a plan is developed to provide for that upgrading.

The Municipality seems to consider the redesign and upgrading of the road
infrastructure as an “optional extra.” That position is unreasonable, irrational
and unlawful. Even if one disregards the needs of the residents of Clairwood,
it cannot be disputed that the logistics service providers need proper
infrastructure to operate their businesses safely, efficiently and effectively. Yet
the Municipality is happy to legalise those uses without first requiring even a

plan to make the roads in the area suitable for that purpose.

The MPT’s and the Appeal Authority’s decisions are, therefore, reviewable on

the following grounds:

106.1. Relevant considerations — namely the views of the ETA, and the need
for development in the LAP — were not considered (PAJA s 6(2)(e)(iii)).
While those concerns were placed before the MPT and the Appeal
Authority, we know they were not considered because they are not
mentioned in the reasons given by the MPT or the Appeal Authority.
This was not a peripheral or unimportant issue. It was fundamental. Yet

it was completely ignored.

106.2. The decision was not rationally connected to the information before the
administrator (PAJA s 6(2)(f)(ii)(cc)). It was not rational for the MPT or

the Appeal Authority to approve the rezoning in light of the concerns of
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the ETA. It was certainly not rational to fail to explain why the decision

could be supported.

106.3. The decision was not rationally connected to the reasons given for it by
the administrator (PAJA s 6(2)(f)(ii)(dd)). The MPT and the Appeal
Authority had to provide a reason for over-ruling the objection of the

ETA. Yet there is no justification at all. That cannot be rational.

106.4. The decision was so unreasonable that no reasonable decision-maker
could have taken it (PAJA s 6(2)(h)). In light of the serious concerns —
including the real risk of injury and death — no reasonable MPT or
Appeal Authority would have granted the application. It cannot grant
new land use rights when the existing road network plainly is ill-suited
to support those uses, and it does not know what a future road network
will look like. It cannot legalise land use that its own officials have
determined is incompatible with the existing infrastructure. That is

plainly unreasonable.

In essence — as the LAP, the ETA and LUMS - have all recognised, rezoning
applications in Clairwood are all premature. The correct and appropriate time
to have invited rezoning applications was after the road infrastructure had

been upgraded, or at the very earliest after a plan for the upgrading had been

finalised.
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The Environment

108. To repeat, the Municipality’s Environmental and Climate Protection

Department approved (FA9) the application because:
108.1. The site was not “of biodiversity importance’;
108.2. It is located outside the D’MOSS; and

108.3. There are no additional requirements under National

Environment Management: Air Quality Act 39 of 2004 (NEMA),
108. In its response to the Appeal (FA14), the Municipality argued:

109.1. That the Environmental Management Branch has the “skills and
capacity to see whether further authorisation is required” and they had

not objected;

108.2. That the MPT includes a member from the Environmental Department,
and no environmental issues were raised “because there are no natural

environmental features that need protection in Clairwood”:

109.3. Noise and air pollution should be expected because the area is

surrounded by the harbour and industrial areas; and

109.4. “the increase in logistics facilities will have the benefit that truck idling is

reduced, which is one of the main sources of pollution. In other words
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the rezoning could contribute to reducing the accumulative truck

pollution load in the South Durban Basin.”

110. The MPT'’s reasons and the Appeal Authority’s reasons do not mention the

environment at all.

111.  The approach of the Municipality — and particularly the MPT and the Appeal

Authority — do not support a rational and reasonable decision.

112.  First, biodiversity importance is only one of the multiple environmental
concerns the Municipality is required by SPLUMA and NEMA to consider.
While the absence of biodiversity' concerns was relevant, it was not
determinative. Similarly, the fact that there are no “natural environmental
features” that required protection is not determinative. Section 24 of the
Constitution does not just protect natural features — it protects the right of
people to live in a healthy environment. So do NEMA and SPLUMA. The MPT
and the Appeal Authority were required to consider the impact of the decision

on the environment, and the people who continue to live in that environment.

113. Second, the MPT's and Appeal Authority’s obligation to consider

environmental impact is not limited to properties within the D’MOSS.

114. Third, there are self-evidently other environmental concerns that were
relevant to the decision. SPLUMA prescribes multiple environmental
requirements to be satisfied when spatial planning, land development or land

use is being considered:
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114.1.Land use measures must be in accordance with environmental

management instruments (s 6(b)(iii)):

114.2. Decision making procedures must be designed to minimise negative

environmental impacts (s 6(c)(ii));

114.3. The principle of spatial resilience must be respected so that

communities do not suffer the impact of environmental shocks (s 6(d)).

The Municipality neglected to consider and apply the following environmental

management instruments:

115.1.  Section 2(4)(vii) of the National Environmental Management Act 107
of 1998 states that “Sustainable development requires the
consideration of all relevant factors including ... a risk-averse and
cautious approach ..., which takes into account the limits of current

knowledge about the consequences of decisions and actions;”

115.2.  The National Environmental Management: Air Quality Act 39 of 2004
defines air pollution to mean “any change in the composition of the air
caused by smoke, soof, dust (including fly ash), cinders, solid
particles of any kind, gases, fumes, aerosols and odorous

substances.” The following have been enacted in terms of this Act:

115.2.1. The National Framework for Air Quality Management in the Republic
of South Africa (GG1996 dated 26 October 2018). The framework in

para 5.3.1 (annexed hereto marked FA17) specifies that “vehicle
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emissions from frucks and private vehicles exacerbates the air

pollution problem;”

115.2.2. The National Dust Control Regulations (GNR287 in GG36974 dated 1
November 2013). Its purpose is to prescribe general measures for

the control of dust in all areas — including residential areas.

116. Both the application and the Municipality misconceived or ignored the
requirements of NEMA and SPLUMA. The Acts specifically require that
activities that may damage or harm the health of people are regulated or

eliminated.

117. 1t was clear that granting the application — as opposed to enforcing the
existing special residential 400 zoning — would result in increased traffic of
vehicles and trucks in the area. It is not clear why the Municipality ignored the

impact of these industrial activities within a residential community.
118.  The decision of the Tribunal will contribute to the following:

118.1. Increase in noise pollution;

118.2. Increase in levels of smoke and dust; and

118.3. Increase in the levels of chest related ilinesses.

119. Further, the Municipality is required to ensure that the health, safety and well-

being of the public are safeguarded and to take steps in this regard (By-law s
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In addition, the LAP explicitly anticipates that the redevelopment of Clairwood
will have environmental and air-quality impacts and that the mitigation plans
identified in the LAP must be actively committed to and pursued (FA2.12 and

FA2.13).

This is evidence that the EPCPU is not adequately performing its task of
informing the MPT about the environmental consequences of rezoning, so
that the MPT can make a proper, reasonable and lawful decision. In this case
in paﬁicular, and in the many similar cases, the EPCPU has failed to provide
a reasonable account of the environmental consequences of rezoning for the

residents of Clairwood.

The 140 Houghton Road application — and all the similar applications — ought
to have been refused for their failure to deal properly and adequately with the
environmental impacts. Alternatively, the EPCPU (and by extension the MPT
and Appeal Authority) ought to have requested additional information (By-law
s 56() & (h)) to allow them to assess whether the rezoning would have
environmental impacts. Their failure to perform their duties has already

rendered the environment intolerable for the residents of Clairwood.

It appears that the Municipality is either negligently failing to consider
environmental consequences, or is intentionally creating an environment that

is unsafe and unhealthy in order to force residents out of Clairwood.

In either event, the decisions of the MPT and the Appeal Authority are

reviewable on the following grounds:
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124.1. The failure to consider relevant considerations (PAJA s 6(2)(e)(iii)). The
MPT and the Appeal Authority did not consider the environmental

impact of rezoning on the residents of Clairwood.

124.2. It was taken for an ulterior purpose or motive (PAJA s 6(2)(e)(ii)). The
decision was taken to render Clairwood uninhabitable and
ungovernable, thereby forcing force people to leave, to free it up for

use as a logistics hub.

Reliance on Prior Decisions and Existing Unlawful Conduct

125.

126.

127.

A large part of the justification for the decision advanced by the Applicant, the
Municipality and by the MPT is that the character of Clairwood and Houghton
Road has already changed. They rely on the existing illegal land use in the

area, and prior decisions to permit rezoning.

But that can never justify a rezoning decision. As set out above, using land for
a purpose contrary to its zoning is an offence. The Municipality has the power

and the duty to enforce existing zoning schemes.

A reasonable Municipality would enforce its existing laws, and change its
zoning scheme according to its properly adopted land use plans. It cannot
allow the tail to wag the dog and permit unlawful usage to drive planning
decisions. That creates an incentive for people to contravene existing zoning

schemes, and then rely on their own unlawful conduct to justify applying for
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129.

130.
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the property to be rezoned. It is an invitation to anarchy, not the

implementation of reasoned land use planning.

Similarly, previous decisions to grant rezoning applications cannot justify a
decision in this case. Those decisions were made on their own facts. They
may or may not have justified rezoning. The MPT and the Appeal Authority

did not have any of those applications before them.

Admittedly, it is impossible to tell whether any of these concerns affected the
Appeal Authority’s decision because its “reasons” are conclusions, not
explanations. But they supported the MPT’s decision, and the Municipality’s

objection to the appeal.

Accordingly, the decisions of the MPT and the Appeal Authority are

reviewable on the following grounds:

130.1. Considering irrelevant-considerations (PAJA s 6(2)(e)(iii)). The existing
illegal use of land for industrial purposes, and the granting of other,
prior rezoning applications in Clairwood, was irrelevant to the

determination of this rezoning application.

130.2. So unreasonable that no reasonable decision-maker could have made

it (s 6(2)(h)).
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Inadeguate Reasons

131. The reasons given by both the MPT and the Appeal Authority are insufficient
to rationally justify the decisions. They are conclusions that do not engage at

all with the objections the Applicant and the SDCEA advanced.

132. The decisions are reviewable under PAJA s 6(2)(f)(i))(dd) because the

decision is not rationally connected to the reasons.

REMEDY

133. If the review is upheld, the Applicant asks that the decision should be set

aside.

134. In addition, this Court has the power to substitute its decision for that of the
Municipality under s 8(1)(c)(ii)(aa) of PAJA. If this Court holds that it was
unlawful for the Municipality to grant the rezoning prior to the upgrading of

roads in Clairwood, or prior to the development of a plan to upgrade roads,

then substitution is justified:

134.1. The outcome of the application would be a foregone conclusion. No
purpose would be served by remitting it to the Municipality for a new

decision.
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134.2. The Court is in as good a position as the administrator to take the
decision: it has the facts to enable it to determine that rezoning at this

time is unlawful.

134.3. In addition, for the reasons elaborated on below, the Municipality has
demonstrated that it does not have an open mind concerning

applications to rezone properties in Clairwood.

CONCLUSION

135. The decision to approve the rezoning for 140 Houghton Road was patently
unlawful. It was taken contrary to the Municipality’s own LAP, and the position
of the ETA. It ignored environmental impact. It relied on past unlawful
conduct. It ignored the character of Clairwood. And it was based on patently

inadequate reasons. It must be reviewed and set aside.

136. But setting aside this one decision will not prevent future unlawful conduct in

Clairwood. That is why the Applicant also seeks systemic relief.

Vi SYSTEMIC RELIEF

137. While the Applicant seeks to review and set aside the specific decision

concerning 140 Houghton Road, its primary concern is the pattern of
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behaviour by the Municipality that has had grave consequences for the

residents of Clairwood.

138. While the Applicant accepts that Clairwood is moving to a future as a logistics
area, that does not mean that residents can be forced out of the area by
unlawful zoning decisions that make their continued residence in the area
intolerable. If Clairwood will no longer be a residential area in the future, the
process for moving to that future must still be lawful and reasonable. It must

respect the rights of the residents of Clairwood.

139. In this part of the affidavit, | summarise the pattern of conduct by the
Municipality that has compelled the Applicant to seek additional, systemic

relief. | then explain and justify the systemic relief the Applicant seeks.

140. The Municipality’s responding memorandum (FA14) in the appeal concerning
140 Houghton Road lists 13 such applications between 2013 and 2018. The

table below is extracted from that report:




141.

142.
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ability, we have taken steps to access all these objections.

The table details the road number; road name; reference number; objector;
date of objection; nature of rezoning application; status of application; date of

status granted; and further comments in each of the above co!_umns

The Applicant, other organisations and residents in Clairwood have objected

to, or appealed against many of these rezoning decisions. To the best of our

| attach six

142.1. The rezoning decision notice and subsequent objections of the

Applicant and the Clairwood Shree Siva Soobramoniar Temple

respect of 48 Archary Rd, Clairwood, marked FA18.1 and FA18.2;
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142.2. The rezoning decision notice and objection of resident D Ramkylas in

respect of 312, 316 and 324A Flower Rd, Clairwood, marked FA18.3;

142.3. The objection of the Applicant in respect of 248, 252, 254 Sirdar Rd,

Clairwood, marked FA18.4;

142.4. The objection of the Applicant and the Clairwood Shree Siva
Soobramoniar Temple in respect of 110 Sirdar Rd, Clairwood, marked

FA18.5 and FA18.6;

142.5. The objection of the Applicant in respect of 235 Sirdar Rd, Clairwood,

marked FA18.7;

142.6. The objection of the Applicant in respect of 78, 84, 88 and 92 Archary
Rd, Clairwood, marked FA18.8; and the approval thereof marked
FA18.9. | also attach herewith the outcome of the unsuccessful appeal

marked FA18.10.

143. The Court will note that the reasons for dismissing the appeal in 78, 84, 88

and 92 Archary Rd, Clairwood were that:

143.1. The Clairwood area has for many years been under pressure to

transition into an industrial area and the rezoning of the sites facilitates

this transition;

143.2. The adopted LAP identifies the area for industrial and logistics and the

rezoning is thus seen to be in compliance with the strategic vision of

the city; : &
A
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145.

146.

147.

St

143.3. The rezoning of the site will contribute to economic growth.

The Applicant attempted fo compile a more comprehensive list of all the
rezoning applications from residential to industrial that have occurred in
Clairwood since 2014. In furtherance of that project, early in 2019 our
attorneys requested, and were granted access to a few rezoning files in the
possession of the Development Planning, Environment and Manégement
Unit. Copies were made of the documents by laboriously photographing each
page. These documents were then scrutinised in order to determine whether

the decisions had been made in accordance with law.

It was deemed necessary, out of a sense of caution, to examine more files to
determine whether the initial suspicions of routine irregularities could be
validated. A request was then made to have access to files going back 6
months. At that stage the Unit decided not to grant any further access, and

advised that such request must be made with “City Hall.”

“City Hall”, from my experience and understanding (and that of the Applicant's
attorneys), is the terminology used when one is expected to file an application
in terms of the Promotion of Access to Information Act 2 of 2000. Experience
has shown that this is merely a tactic to delay matters and even if there is

compliance, it occurs literally on the last day permissible by the Act, that is,

180 days.

However, | submit that the above is sufficient, on the probabilities, to establish

a pattern. Indeed, the Municipality relied on its own pattern of irregularly
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granting rezoning applications to convince the Appeal Authority in the 140

Houghton Road application to approve the rezoning.

148. linvite the Municipality when it answers this application to put up the evidence
from other rezoning applications which reached a different outcome. [ also
invite the Municipality to put up details of those applications if it believes it

does not establish a pattern that the applications are nearly always granted.

149. In addition, in all the applications of which the Applicant is aware, the
Ethekwini Transport Authority (ETA) has also refused to consent to the
application. It has, commendably, stated that the applications should be
refused because it has not developed a plan for the new road network that the

LAP requires. | return to the details of the ETA’s objections below.

150. Despite the objections by the Applicant and others, and over the dissent of the
ETA, the Municipality has approved all but one of these rezoning applications.
The Municipality itself notes that from 2006 to 2011, logistics use in Clairwood
rose from 27% to 39%. Residential use shrunk from 45% to 40%. Again, |
invite the Municipality which is in possession of this information to provide the

Court with the appropriate figures.

151. In sum, although Clairwood remains a residential area, and aIthoth the
precondition for moving to a logistic area set out in the LAP have not been
met, the Municipality has granted rezoning applications to make Clairwood
increasingly uninhabitable. It seeks to do informally, casually and haphazardly

what it cannot do formally.
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REQUESTS TO ENFORCE THE LAW

152.

153.

154.

Like 140 Houghton, ‘many of the properties were already being, | submit,

illegally used for industrial purposes when the rezoning applications were

made.

The Applicant and other concerned NGOs have repeatedly asked the
Municipality to enforce its existing laws. | attach a sample of such

correspondence —

153.1. In respect of 145 Pine Rd, Clairwood, marked FA19.1, dated 6 October

2014;

153.2. In respect of 47 Sastri Rd, Clairwood, marked FA19.2, dated 4 April

2017;

153.3. The demand of the Applicant’s attorneys on behalf of the Applicant in
respect of 265 Flower Rd; 50 Richborough Rd; and 230 Pine Rd,

Clairwood, marked FA19.3, dated 10 December 2018.

The Applicant is not aware of any illegal business having been prosecuted to
conviction for any zoning contravention ((By-law s 84(1)(h) & (j) read with s

84(2)): it lends credence to my belief that “enforcement” is questionable.




155. The Municipality does nothing beyond issuing contravention notices. This is

taken by the offender as an invitation to apply to the MPT to have the property

rezoned “light industrial.”

THE CONSEQUENCES OF REZONING

1566.

1567.

158.

169.

The effect of these rezonings is that logistics businesses established their
operations and yards in the residential precincts of Clairwood. That has

caused the residents of Clairwood immense prejudice and hardship.

Most seriously, it has caused a host of accidents, with injuries and fatalities
being suffered by motorists and pedestrians. [ attach herewith a sample of

pictures taken of various incidents over the past few years marked FA20.

The most recent fatality was a pedestrian who was killed on 29 July 2020 by a
truck. Shortly after the incident, the Public Relations Officer of the Applicant
Ravin Brijlal arrived on the scene at the corner of Sirdar and Horsham Road
where he withessed the lifeless body of the victim. | attach herewith two
pictures taken by Brijlal marked FA21.1 (the offending truck) and FA21.2 (the

victim).

Many of these deaths and injuries would have been avoided if the narrow
roads of Clairwood had not been invaded by trucks and other heavy vehicles

and if the LAP was properly implemented. As | explain in more detail below,
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the ETA itself recognises that permitting increased industrial use without

upgrading the roads creates an increased risk of fatalities.

In addition to injury and death, the residents of Clairwood face the following

prejudice:

160.1.

160.2.

160.3.

160.4.

160.5.

Environmental concerns such as dust and air pollution;

Continuous noise — during both day and night. Examples of these are
the rumbling of loud engines, squeals of brakes, exhausts backfiring,
hooting, loading and off-loading of freight, and the constant hubbub,
chatter and shouting of crew. Residents have no respite to engage in

normal activities such as conversation, thinking, reading or sleep;

Large trucks mounting the sidewalks due to the narrowness of the
roads - forcing pedestrians to run for cover. The sidewalks on many
roads are damaged beyond repair. In this regard the LAP makes the
point (FA2.7) that the block and street pattern of the residential portion
of Clairwood was originally designed for low scale residential

development with small lots and narrow road reserves;

Roads blocked or impassable on a regular basis. The Metro Police is

invisible in such instances;

Forcing residents and their children to remain indoors and not venture
outside. As | understand it, roads are built to serve two functions:

firstly, to provide mobility, and secondly to access to properties. Over
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time however, roads all over the world in residential areas have
become “liveable” spaces — where people can park, walk, run, cycle,
for children to play (football, cricket), walk dogs, meet neighbours and
even have street parties. These activities were routine in days gone
by: they are now inconceivable. We are resigned to being prisoners in

our own homes;

160.6. Due to the narrow configuration of the roads and intersections, the
behemoths find it impossible to turn around comners. Yet, they do,
regardless, and flatten street furniture (such as light poles and traffic
lights) in the process;

160.7. Fatalities caused by speeding trucks. Attempts to get the Municipality
to install speed humps were considered by it to be “abortive and

wasteful expenditure.” | refer in this regard to annexure FA21.3.

160.8. Boundary walls being crashed into and damaged or demolished; and

160.9. Vehicles laden with dangerous substances enter Clairwood. [ am
advised that it is a legislative requirement to have dedicated routes for
the transportation of “Hazchem.” | am quite certain that Clairwood is

not on that route.

In furtherance of its plan to render the precinct ungoverned and unbearable
the Municipality has allowed the vicinity to degrade through neglect. The
result of the Municipality’s neglect has been—

161.1. Rubbish removal being neglected;
161.2. Rodent infestations;
161.3. Waste water and sewage flowing down the streets;
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161.4. Road markings having rubbed off;
161.5. Hedges not being cut or maintained;
161.8. Street sweeping is sporadic;

161.7. Potholes remain unrepaired; and

161.8. Roads flood after rains because the storm-water drains are clogged

with debris.

162. Two of these problems are depicted in the photographs marked FA22.1 and
FA22.2 attached hereto. Besides laying siege to the formal and informal
residents, the offensive activities also pose a danger to unsuspecting patrons
of the following religious, educational, social and cultural institutions, with

many having been established over a century ago:
162.1. Clairwood Primary School and Clairwood Secondary School;
162.2. Flower Road Masjid — a well patronised religious facility;

162.3. Clairwood Shree Siva Soobramoniar Temple in Sirdar Road. This
temple was established 130 years ago. It attracts huge crowds at its
prayer and devotional activities. The meetings of the Clairwood

Community Police Forum are held at these premises;

@,
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162.4. South Coast Madressa School in Pine Road. This school hosts
learners from pre-school to Grade 9 and holds vernacular classes in

the afternoons and weekends;
162.5. Clairwood Hindu Cemetery in Flower Road;

162.6. Clairwood Madras Cemetery in Flower Road. The cemetery has a
temple where the Clairwood Namashivaya Prathinay prayer group

assembles on a regular basis;
162.7. Muslim Cemetery in Dayal Road;
162.8. MICA Church in Dayal Road;
162.9. Clairwood Methodist Church in Persad Road;

162.10. Clairwood Tamil Institute Community Hall in Sir Kurma Reddi Road.
This body was established 92 years ago. It hosts daily vernacular
classes for small children together with karate instruction. Events are

organised regularly for senior citizens and women'’s groups.

162.11. Horeb Temple at corner Sirdar and Shabally Roads;
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162.12. Yuvak Arya Samaj in Cherry Road. This institution holds daily
activities and vernacular classes. The Applicant holds its regular

meetings at its premises;
162.13. St Louis Church in Jacobs Road:;

162.14. Shree Muruga Alayam in Jacobs Road holds regular prayer and

festival gatherings;

162.15. Khalid Shah Community Hall in Sir Kurma Reddi Road holds weekly

programs; and
162.16. Seventh Day Adventist Church in Cherry Road.

163. Confirmatory affidavits from most of these institutions will be filed together

with this application.

164. Besides those attending at the above institutions, Clairwood attracts

multitudes to its various shops.

165. These conditions are intolerable. And it is wrong for the Municipality to permit,

and indeed propagate, these conditions while Clairwood remains a largely

residential area.

584




166. Clairwood was originally a thriving Indian community. Initially blessed by its
proximity to the Port, that blessing has become a curse. It means that the
future of Clairwood is as a logistics hub with a few scattered social institutions

remaining.

167. Accepting that fate, the Municipality is still required to manage that change
lawfully. Most importantly, it must upgrade the roads before inviting in more
and more industry to the area. That is vital to both for the residents, and for
the companies who are also hamstrung by the absence of a proper road

network.

168. Instead, the Municipality has adopted a haphazard approach that rewards
illegal use of land instead of punishing it, and has made Clairwood

increasingly intolerable for the remaining, lawful residents.

THE MUNICIPALITY’S PATTERN OF CONDUCT

169. The Applicant submits that, if Clairwood is to be developed as envisaged in

the LAP, the development must -
169.1. Oceur in a coherent and planned manner (By-law s 8(1)(7);
169.2. Promote social and economic inclusion (SPLUMA s 3(b)); and

169.3. Take place in a manner that mitigates risks (By-law s 9(1)(j))-

7
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170. The Municipality has chosen to and is determined to advance the LAP in a

manner that is —

170.1. Not anticipated in the LAP;

170.2. Incoherent and chaotic;

170.3. Advances social and economic exclusion and upheaval; and
170.4. Intensifies and elevates the risks of injury, death and iliness.

171. The approval of the rezoning for industrial use for 140 Houghton Road is not
an isolated incident. Many similar applications have been approved since
2014 when the LAP was adopted (and some even before then). The

Municipality lists 13 in the table set out above.

172. The format of approval of these applications by the MPT is almost always the

same. The approval for 140 Houghton Road (annexure FA12) reads:

“In terms of section 46 of the e Thekwini Municipality Planning and Land
Use Management By-law 2016 (Municipal Notice 114 of 2017) the
application for the amendment of the Durban Scheme by the Rezoning
of Eif ... from Special Residential 400 to Light Industrial Zone is
APPROVED for the following reasons:

o The proposed rezoning forms a logical extension to the
existing industrial zones and promotes the gradation of

industrial land uses at a prime location.
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173.

174.

175.

176.

e The industrial activity proposed is consistent with the existing
uses within the area and compatible with the Back of Port

Local Area Plan and vision for the area.

e The application is in keeping with the intentions of, and
addresses the requirements of the SDF and SPLUMA

principles.

e The residential nature of the area has long been diminished as

Houghton Road is predominantly industrial in nature.”

| attach marked FA23 an example of a similar approval granted by the MPT —
in respect of 48 Archary Road - that reproduces, virtually verbatim, the same

reasons.

In most, if not all of these applications, the ETA objected on the same basis
that it did with regard to 140 Houghton Road — there is no plan to upgrade the
roads in Clairwood to accommodate increased industrial use. | attach
herewith marked FA24 an example of the ETA’s objection in respect of 110

Sirdar Road.

It bears repeating that the LUS for the relevant portion of Clairwood is zoned
and remains zoned “special residential 400.” None of the rezoning
applications have shown any special or exceptional reasons for departing

from the LUS that presently applies in law.

All the appeals lodged by the Association have been refused. The reasons
given by the Appeal Authority are virtually identical. The following example

(from the appeal related to 78 Archary Road (FA25) is typical:
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2.1 The Clairwood area has for many years been under pressure to
fransition info an industrial area and the rezoning of the sife facilitates

this transition.

2.2 The adopted Back of Port Local Area Plan identifies the area for
industrial and logistics and the rezoning is thus seen fo be in

compliance with the strategic vision of the city.
2.3 The rezoning of the site will contribute to economic growth.”

177. Firstly, in the case of 140 Houghton Road, the “reasons” were not reasons at

all. They were conclusions unsupported by reasons.

178. ltis not clear whether the Appeal Authority actually performs appeal functions.
The pattern seems to be that it rubber-stamps without qualification the
decisions made by the MPT without applying its mind to the facts of the case
and objections made by associations like ours. The Applicant has lost faith in

the appeal process — hence this litigation.

179. | am aware of only one instance of a rezoning application being refused. It
concerned 265 Flower Road and was decided in January 2020. | annex a

copy of the MPT’s decision marked FA26. The reasons given were:

“Planning merits are supported however the application is premature
as the current available road infrastructure cannot support the

proposal;

The road services will not sustain the cumulative traffic impact.”




180.

181.

182.

183.

184.

This refusal was correct. The mystery is why identical decisions are not being
made for other identical rezoning applications, when exactly the same

considerations apply.

Secondly, combined with the irrational and unlawful approval of all but one of
the applications for industrial rezoning, the Municipality has failed to enforce
its existing zoning. The Applicant has made numerous complaints to the
Municipality to enforce existing zoning restrictions. | have set out those

requests and complaints in above paragraphs.

Instead, of enforcing its laws, the Municipality has chosen to ignore
complaints from the Applicant and others that land is being used contrary to
its zoning. And then it relies on that illegal use to justify future rezoning

decisions that “regularise” the illegality.

In sum, instead of carefully giving effect to the LAP, the Municipality is using
rezoning to force residents out of Clairwood by making it so unpleasant to live

there, that people have no choice but to leave.

The Municipality does not even hide from this fact, it embraces it. In
supporting the decision of the MPT, the Municipality said (FA14): “The
residential amenity of Clairwood is very poor. Forcing families to remain in
Clairwood (sic) requires ignoring the poor conditions such as pollution and
noise that makes the area unsuited to residential use and is irresponsible.”
The Municipality’s plan is to approve every rezoning application until there are

no residents left. That is reprehensible behaviour by an organ of state.
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CONSEQUENCES

185.

186.

187.

This pattern of behaviour — granting virtually all applications, refusing to
respond to complaints, and then using illegal land use to justify rezoning — has

fwo serious conseguences.

First, it has had drastic consequences for the residents of Clairwood. While
Clairwood is transitioning to a logistics area, thousands of people continue to
live there. Whether we move remains to be seen in the years and decades to
come. While we continue to lawfully live in an area that remains residential,
we have the right to do so in an environment having regard to our safety,
dignity and health. The Municipality’s conduct undermines these rights. We
daily run the gauntlet of injury and death. We must endure dilapidated roads,
non-existent sidewalks and an unhealthy and degraded environment. The
alternative of leaving Clairwood is not available to many of our residents for

various reasons.

Second, the Municipality’s conduct undermines the LAP. While the plan is to
convert Clairwood into a logistics area, the LAP requires that it be done in an
orderly and effective way. It requires, as a precondition, for conversion o a
logistics area that the roads are upgraded. At present, the Municipality cannot
even afford to fund a study to determine how to upgrade the roads, yet it is

proceeding to rezone Clairwood as if the upgrading is inevitable.
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188. Unless and until the roads are upgraded, Clairwood is not suited for logistic
operations. That is the position in the LAP and the position of the ETA.
Allowing logistic to creep in before there is even a plan for upgrading is likely
to set back the orderly development of Clairwood by years or decades. For
example, it will be difficult if not impossible to retrofit the infrastructural

upgrades once Clairwood is operational as a logistics hub.

189. Section 3(d) of SPLUMA provides for sustainable and efficient use of land. It
is submitted that the approach of the I\/I.unicipality is sowing the seeds of the
destruction of the Plan itself. the time cannot be far off when Clairwood will
become a chaotic and desolate wasteland because the Municipality would
have lost control, administration and management of the roads in the area.

That will make future planning even more difficult and costly, if not impossible.

THE FAILURE TO DEVELOP A ROADS PLAN

190. At the heart of the Municipality’s conduct is its failure / or decision not to fund

a study to upgrade the roads in Clairwood.
191. The LAP requires a new road layout. And the ETA stipulates:

A new road hierarchy and layout will be required for the area. This
entails wider roads for industrial/logistics use and consolidation of

existing land parcels to appropriate sizes for said use. ...

In order to achieve the above (i.e. A new road hierarchy and layout), a

traffic study is required. @
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193.

194.

195.

73

ETA does not have funds in the current financial year nor in future
financial years to carry out this study, alternatively, given that the
application is lodged ahead of the ETA’s plan, the applicant could carry
out the study in consultation with the ETA.

The Municipality has either failed to conduct the necessary study to

implement the LAP or has decided not to.

This is unlawful.

The Municipality has adopted the LAP and must give effect to it. But it cannot
do so without conducting a study to determine how fo upgrade the roads. lts
decision not to conduct the study, or its failure to conduct the study constitutes
administrative action. Alternatively, it is executive action reviewable under the

principle of legality.

In either case, the decision or the failure to decide falls to be reviewed and set

aside on at least the following grounds:

195.1. The delay in conducting the study since 2014 is unreasonable in the

circumstances (PAJA s 6(2)(g) read with s 6(3)(a)).

195.2. A decision not to conduct a study is irrational (PAJA s 6(2)(e)(vi)) and

unreasonable (s 6(2)(h)).

195.3. The decision was influenced by a material error of law (PAJA s 6(2)(d))
— namely that it can proceed to permit logistics use without planning

how to upgrade Clairwood'’s roads.
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196. As part of the structural relief, the Municipality and the logistics development

in the Clairwood area ought to be interdicted until this study is finalised. Such

relief is predicated on the following:

196.1.

196.2.

196.3.

196.4.

The residents and ratepayers of Clairwood seek to protect their rights
to just administrative action and decision-making; and to an
environment that is safe and liveable. These rights have been detailed

in the above paragraphs.

The residents and ratepayers of Clairwood have suffered harm and are
legitimately apprehensive of future harm occurring should such relief

not be granted.

The Municipality would not be prejudiced by such a remedy. Its own
plan and its own ETA support it. Whereas, if such relief is not granted,
the members of the Association, and the general body of ratepayers

and residents in the Clairwood area would continue to suffer harm and

prejudice.

As seen in the correspondence annexed above, there lies no other

alternative relief but to interdict such conduct by the Municipality.

197. The Applicant reserves the right to supplement these grounds of review when

it receives the Rule 53 record.

REMEDY
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198. This is a constitutional matter. This Court can, in terms of s 172(1)(b) of the
Constitution and s 8 of PAJA, grant any relief that is “just and equitable”. To
ensure that the Municipality acts rationally and lawfully in future planning

decisions in Clairwood, the Applicant seeks just and equitable relief:

198.1. Reviewing and setting aside the decision not to conduct a roads study,

alternatively the failure to conduct a roads study; and

198.2. An interdict preventing the Municipality from rezoning any more

properties in Clairwood unless and until it conducts the roads study.

199. First, the review follows necessarily if the Applicant is correct that the

Municipality’s failure to conduct the study is unlawful.

200. Second, it flows naturally that the Municipality may not continue to permit the
rezoning of properties in Clairwood unless and until it conducts the study. The
Applicant therefore seeks an interdict preventing the Municipality from
rezoning any properties in Clairwood from residential to industrial use unless
and until it conducts the study, and adopts a plan for upgrading Clairwood’s

roads. This relief is justified for the following reasons:

200.1. The Municipality’s flawed and illegal approach to rezoning in
Clairwood has already been repeated in respect of multiple
rezoning applications. The probabilities are overwhelming that
the MPT and Appeal Authority will continue on their reckless

path unless this Court intervenes.
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200.2. The Applicant has a clear right to lawful action by the
Municipality. It is unlawful to approve rezoning to industrial use
in Clairwood until the roads are upgraded to accommodate that
use. It is also unlawful to rely on pervasive illegality to justify
land use decisions that are contrary to the Municipality’s own

plans.

200.3. In addition, the residents of and visitors to Clairwood have a
clear right to use and enjoy their properties in peace and quiet;
in safety; and in a non-hazardous environment. The existing
logistics businesses are also entitled to conduct their businesses

in safety;

200.4. The evidence establishes that the Municipality has previously
approved rezoning applications unlawfully.  The evidence
indicates that it will continue to do so. The Municipality has
created an environment where logistics businesses can inflict
injury, death and damage because the infrastructure is ill-suited.
There is no reason to believe that these dangerous activities will

abate unless the Municipality is directed to act lawfully.
201. There is no other way for the Applicant to protect its rights:

201.1.1t does not have the resources to review each and every rezoning

decision.



17

201.2. Instituting an appeal for each rezoning application is impractical, costly
(R5000 fee for each appeal), time consuming and cumbersome.

Appeals appear, in any event, to be pointless.

201.3. The Applicant has attempted to convince the Municipality to enforce its

laws to prevent unlawful use of land, to not avail.

202. With the passage of time more and more applications are being made, and
granted. The only way to prevent further illegality is by an interdict preventing

the City from taking further unlawful decisions.
203. To be clear:

203.1. The Applicant does not seek to halt any existing business from
operating. Businesses in Clairwood are also victims of the
Municipality’s unlawful conduct. They are being compelled to share
inadequate road infrastructure with more and more competing traffic,

with no plan to remedy the situation.

203.2. The Applicant does not seek to prevent the conversion of Clairwood to
a logistic-based area. What it does seek to do is to ensure that the
conversion happens lawfully, and only when the necessary
infrastructure has been developed to accommodate it — or at Ieas‘t

when there is a plan to develop that infrastructure.

204. It simply seeks an interdict to stop further illegalities from being perpetrated: ie

to stop the Municipality from processing any further applications in the



205.

206.

207.

208.

209.
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Clairwood area — including those lodged before the institution of these
proceedings — unless and until the roads in Clairwood are redesigned and

upgraded to accommodate the logistics traffic.

A further order is sought to declare that the Municipality has a constitutional
obligation to ensure the safety of pedestrians and motorists in Clairwood, and

that it has failed to fulfil that obligation.

The members of the applicant are residents of the Clairwood precinct and
they are entitled to live in a healthy environment. They have the right to be
free from public and private violence. They have the right to life and to dignity.
That includes the right to planning decisions that do not place their health,
safety and lives in jeopardy. As detailed above, the Municipality, through both

its conduct and omissions, has infringed on these rights.

The Municipality has a constitutional duty to meet its obligations to fulfil these
rights. Furthermore, the above legislation in detail explains how these

obligations are to be fulfilled.

Section 172(1)(b) of the Constitution gives this Court the power to make any
order that is just and equitable. Such order should direct the Municipality to
compile a report on how it will fulfil its constitutional obligations to provide a
safe and healthy environment in the Clairwood, provided that the applicant is

consulted in that process, and given the right to reply to such a report.

This order will hold the Municipality accountable to the LAP and will measure

the steps it takes to fulfil the applicant member’'s environmental rights. This

71
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structural remedy cannot prejudice the Municipality. It merely requires the
Municipality to report to the Court on its progress in complying with the order. |
am advised that this type of structural remedy is commonplace in situations
such as these where the government has failed to fulfil a constitutional or
statutory obligation. In any event the emergency or disaster that is unfolding

in Clairwood is of its own making.

210. The applicant asks for the costs of two counsel to be paid by any respondent

opposing these proceedings.

VIl  CONDONATION

211. Section 7(1) of PAJA requires that review applications be instituted without

unreasonable delay and not later than 180 after information is received of the

administrative action.

212. The date when information was received that the Appeal Authority had taken
the administrative action was 11 February 2020. The 180" day after that date
is 9 August 2020. These proceedings will be instituted towards the end of

September 2020. This is approximately six weeks after 9 August 2020.

213. While it is true that the proceedings have been instituted after 180 days, |
submit that there has not been any unreasonable delay. In the event thatitis

contended that there has been unreasonable delay, | make the following

N

submissions in support of an order for condonation:
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213.1. The degree of lateness is insignificant — it is a matter of a few weeks;

213.2. The Applicant always intended to bring this application, both for
systemic relief and to review the decision concerning 140 Houghton
Road if the application was granted. It had instructed its attorneys at
the Legal Resources Centre to begin work on the systemic application

in 2019.
213.3. The delay was caused as a result of the following:

213.3.1. The decision with regard to 140 Houghton Road was taken on
11 February 2020. The Applicant immediately instructed its
attorneys to prepare papers to challenge the decision. Our

attorneys instructed counsel to begin preparing the application.

213.3.2. The lockdown that came about as a result of the declaration of
a state of national disaster in late March 2020. For over a
month, movement of persons, except for essential purposes,
was prohibited by law. This prohibition made it impossible to
have access to the documents in the file which was located at
the applicant's attorney’s office, and extremely difficult for
attorneys or counsel to work on this or any other matter. Even
after the Level 5 restrictions were lifted, work was difficult. For
example, the lead counsel who had been briefed was only able
to work half days as he has two young children, schools were

closed and he was unable to hire childcare.

.
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213.3.3. During this period, | had two bereavements in my family which
limited my ability to respond to inquiries from the Applicant’s

attorneys, slowing down the process.

213.3.4.One of the advocates briefed to settle these papers himself fell
ill as a result of the coronavirus in July 2020. This rendered it
impossible for him to work on this matter for several weeks

and limited his availability thereafter.

213.3.5.0nce the papers were finalised, it was then necessary to
obtain the attached confirmatory affidavits from the other
organisations affected by the Municipality’s inaction in

Clairwood.

213.4. The applicant has clearly demonstrated that the actions of the
Municipality are irregular and unlawful. It therefore submits

that its prospects of success are good.

213.5. Neither the Municipality nor the other respondents will suffer
any prejudice if condonation is granted. The use of the 140
Houghton Road property has not changed as a result of the
application — it merely regularised the prevailing unlawful
position. For the respondents it is business as usual. On the
other hand, if condonation is not granted, the Applicant and the

residents that it serves will continue to suffer the irreparable

v

prejudice they are already suffering.
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213.6. This matter is of immense importance to the residents of

Clairwood. It is literally a matter of life and death.

214. | emphasise that condonation is only required with regard to the 140
Houghton Road decision, not with regard to the systemic relief which

concerns ongoing failures by the Municipality.

iIX DEMAND

215. On 17 July 2020 the attorneys for the Association, the Legal Resources
Centre, issued a notice of intention to commence legal proceedings to the
Municipality. In this notice, a demand was placed on the Municipality lto
immediately suspend rezoning applications pending the re-design and
upgrading of road infrastructure in the Clairwood precinct. This demand is

annexed hereto and marked FA27.

216. On 1 July 2020, the Municipality replied to this notice acknowledging receipt
and advising that the request is under consideration by the City’'s Legal
department and that the Legal Resources centre would be notified as soon as
the outcome has been reached. This reply is annexed hereto and marked

FA28.

217. To date, there has been no decision or notification from the Municipality.

75 4
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X CONCLUSION

218. At a recent meeting of the Association the residents again expressed dismay
at the state of affairs in Clairwood. They complained that they have been
robbed of its health, wealth and happiness by the unlawful conduct of the
Municipality. We appeal to this Honourable Court to bring us solace from this

ongoing and irreparable oppression.

WHEREFORE | ask for an Order as contained in the NOTICE OF MOTION to which

L

—
>~

this affidavit is attached.

DEPONENT

I certify that the deponent has acknowledged that he knows and understands the
contents of this affidavit, which was signed and swomn to before me at  Ourban

on this the _zcﬁ_’_ day of September 2020, the regulations contained in Government
Notice No. 1258 of 21 July 1972, as amended by Government Notice No. 1648 of 17

August 1977, as amended having been complied with.

o7
COMMISSIONER OF OATHS

COMMISSIONER OF OATHS {RSA)
Sadiksha Si
~_ Non-Practicing Attorney
147 Pine Road, Flat 3, PineMews
Clairwood, Durban 4052
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PRECINCT PLANS

11.3. CLAIRWOOD

Itis recommended that the Clairwood central core be rezoned for logistics Uses. Logistics within this area wauld

be permitted to have open storage. For the logistics zoning to work efficiently and effectively a totalfy new layout is

7 - ~quired.

N

—

Due to the land use changss in the area the mavemeni structure would need to be upgraded lo aliow and
accommodate a focat logistics cireulation system, This would reguire that some of the major through roltes be

widened, and other roads eliminated or down-graded (o internal service roads within targer lots. On-site parking

and handling should be inaltd P in the precinct.

The precondilions for this solulion suggests that there is a complete redevelopment of the Clairwood core and outer
area or frame wilh consolidated Jols as well as a new sub divisional layout 1o allow for a better structured core,
The development of new infrastructure would need to be addressed to support the logistics uses within the cors
including the new local raad netwark. In order to achieve this the Municipality would need to encourage and support

the removal of all existing residential and nen-ogistics relaled industrial uses from the core.

Listed buildings, places of worship and cognate institutional uses would be retained. Redevelopment will enable
the drzinage and flonding problems in the north-west of the precinet to be addressed.

‘The logistics proposal presenle a number of advantages and disadvantages for a range of reasons. A few
advanlages tan be highlighted as folfows:

= This oplion presents the maximurn economic and job creation within the South Durban Basin area;

*  tprovides for the creation of a opfimally located logistics area close to the port enlrance;

= This option maximises the land value in terms of providing the suggasted logistics uses within the

Clairwood area, at the port entrance; and

The threats of flocding will be addressed through the redevelopment of the vulnerable area from a

mixed use precinct to a logistics platform.

The sodial issues report identify a series of disadvantages and heritages and community losses with the

proposal to rezone lo Logislics ( refer to Annexura F)

[ e—",

as

‘FA2.)

Nabwith ding thesa Iy

it is explicitly ded the principi Jerpinning the

a f

cenversion of land use from residential to Logistics must consider the foliowing:

1. Thereshauld bana forced

Is of residents or other legal iers of sites

ot tal Tands P PN

2. Fairnegotiated outcomes to be sought with i on acq

3. Appropriate responses lo be sought in order to manage the concsm of the needs of existing fandowners |
and informal residents.

4. Therales sfalus quo) { as residential or the zoning cumently in use and applicabls) will remain in place
untit the proposed rezening is completed and the developmant takes effectin terms of the new zoning .

5. Expropriation will only be pursued as a means of achievir i legal comy tion to existing

{andowners. The Expropriation Act allows for an added ameunt over and above fair market value of 10% on
the first R100 000, and 5% on the value up to R500 000, 3% betwesn R500 000 and R1,0 million, and 1%

of the value exceeding R1,Q millien, but not more than an additional R10 000.
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DISTRICT SCALE ANALYSIS

4.2 DISTRICT STRUCTURE AND COMPOSITION

ROUTES UNDER STRESS

jimior 2 N Umazio

In investigating volume and capacity of the primary

toules, the following is evidenced:

Ymazl &

« South Coast Road within the Clairvood area
operates beyond its capacity and represents
the most "siressed” part of the system

+ High levels of stress are evidenced along the  luniiad
Southem Freeway and particutarly closer to .
the CBD.

+ The southem portions of the N2, In the
Prospecton area cperates at capacity which
¢an be atiributed to this portion of the nationat
soutes serving a local function as well,

«+  Itis interesting to note that varying levels of
capacity along South Coast Road, where in

the Mobeni area, greater capacily exists.

s
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STUDY AREA EXTENDED BY ARDITION OF THE DIA SITE PLUS ADJOINING
AREAS OF INFLUENCE, NOTE: THESE ADDITIONAL AREAS DO NOT FORM
PART OF A REVISED LAND USE FRAMEWORK PLAN AS A DELIVERABLE OF
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DISTRICT SCALE ANALYSIS

4.2 DISTRICT STRUCTURE AND COMPOSITION
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LOCAL SCALE ANALYSIS
6.3 CLAIRWOQD
MOVEMENT
CLAIRWOOD
The porlion of the Sauthern Freeway that lransverses
the Clainweod area is charasterised by 100 ko 120%
road siress, This indicates hampered vehicular
movement along this porfion. This situation is further
exacerbated by the vehicular and pedestrian conffict at
the intarseclion of South Coast Road and Blamey
Road
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SUMMARY OF TRENDS AND ISSUES

8.2 TRENDS AND ISSUES IN THE PLANNING AREA

Many old underground fuel storage tanks exlst in the Back of Port area, some of these are known to be located in
close proximily to the harbour and 1o waler courses running into the harbour. These are causing waler quallly
problems that extend inte Durban Bay and oul la sea, Intensification of devetopment due to port expansion could

exacerbate this issue.

Surface waler drainage from bulk guods handling operations associated with the port exiends directly inta local water
coutses, Breakages and spillage of goods that can include bulk chemicals such as ferlilizers is washed directly
through the drainage system and inlo watsr courses. This Is causing water quality problems thal extend into the Bay of

Natal and out to sea. Intensificalion of development dus to port expansian cauld exacerbate this issue,

Tha riske over the entira study area are suitably fow to allow ot industrial type developments that would typieally be
assaciated with Back of Port activities. There may howaver be some restiiclions on the poputation density at these
facilties if they are located within 0.1 — 0.2 km of small Major Hazard Installations (MH's} {e.g. Valspar, Durban Fresh
Praduce Market ete} and 0.5 ~ 1 km of large MHI's (e.g. SAPREF, ENGEN). |n this regard the area of the cument

airport would require the mios! attention to ensure minimization of risks emanaling from possible future activifies,

There are likely to be numerous areas of contaminalion within the study area, which may constrain te-dovalopment in

the shorl-term.

SPATIAL PLANNING PERSPECTIVE
Roads and raif

: There are a number of stiessed intersactions {along Sotith Coast Road and at the M4 interseclion in the Clairwood
area, as wel as in the Congefla area and along Edwin Swales VC Drive}, Several key roads such Tara Road and
“dwin Swales VC Drive are shared by both residential and heavy vehicle traffic. Access batween the existing port and

€

the proposed new dig-out port is non-existent, as is access from Mobeni to the new dig-out port. Perhaps most
Importantly, however, s the fac thal none of the industiial areas near the porl have adequate access 1o the Port of
Durban and the container terminals, in particular.

Rait infrastructure is limited and generally undarutiized, and non-exisient in most of Jacabs.

l 5 E [? Graham Muller Associates m
® P
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Zonlng
Zoning is generally indppropriate {parlicularly large areas zoned but not used by for noxious indusiry}, as are many of the
development cantrols applicable across the area. |t is considered appropriate that explicit “lagisties” orientaled zones be

created.

{and Use
Land use change over the years is evidenced by a general growth in logistics use throughout the study area as well asby a

high degree of invasion in Jacobs and Cangella by service induslries.

Land ownership
The majority of land holdings are under privale ownership, inhibiting the possibilfly of inducing directed change. However,
the municipal owned Fresh Produce Marke! site, the Transnet Diesel Depot and the mililary stores siles offer an

opportunity for government (o induce change (most likely in the form of calalysl type developments).

Land value

Land values are exiremely high in Jacobs, reiafive to other parts of the study area. The South Coast Road portion of
Clairwood, Rossburgh, Umbllo Industrial and Congella by contrast, land values in the remainder of Clainvood (easl of the
M4 Southern Freeway) are low,

TRANSPORTATION PERSPECTIVE

There is severe congestion at a number of criical intersections alang major roules within the area:
w  South Coasl/ Edwin Swales VC Drive;
. Bayhead Road / Edwin Swales VC Drive;
»  langsbarg Road/ Bayhead Road;

As well as on certain sections of road network:

= South Coast Road in the Clairwoad CBD area {west of the M4 Southern Freeway;
»  South Coasl Road belwesn Edwin Swales VC Drive and Bayhead Road;

= Edwin Swales VC Drive between Bluff and South Coast Road.
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Ghildren from Clainwood ga to school in South Durban (71%) and the adjacent suburbs (18%). The majority of
children walk to school which indicates that they go to school reasonably close to home.

:rable 184: Araa where children are af school

Afea Frequency Percentage

South Durban 12139 30.8%

Close to South Durban in 3/39 10.3%
 adjacent suburbs

More distant suburbs 1439 2.8%

No answer 19138 48.7%

No children 3133 7.7%

Table 185: Mode of transport to school

Means of fraval Percentage
Foot 30%
Bicycle 0

Taxi 2.5%

Bus 25%
Traln 0

Own car 15%

Lift club 0

Other 50%

The most cammon mode of transport in Clalrwood Is by foot {20 percent); followed by private car (8 percent); mini-
hus / taxi (7 percent); and bus (6 percent). When compared to the other SDB precinats, Clairwood is ranked lowast
with Jacobs / Mobeni in terms of private car ownership, However, it is third highest when looking at peaple moving
by foot and Is third to Prospecton and Jacobs/Mobeni. This may reveal that people live clese to their place of work
as they are able to travel their by foot.

Bus-fransport and minibus tax! is the main form of Public Transport in the vicinity and Is provided for an Edwin
Swales Drive, Bluff and South Coast Road (Arup, 2004). In order to use public transport, passengers often have to
problematically cross busy artertal roads (Arup, 2004), An issue associated with public fransport in Clairwood is that
there are no designated drop-off or pick-up areas in Clairwood, with the exception of South Coast Road (Arup,
2004).

Due to Glainwoad's central logation in the SDB, the majority of fraffic generated within Clairwood otiginates from the
Port of Durban and Jacobs Industrial area {Arup, 2004}, Concentrated traffic flows along Edwin Swales Drive and

54

The presence of a number of heavy vehicles on South Coast Road and the lack of eapacity of the intersections on
Edwin Swales Drive and South Coast Road result in high levels of congesfion {Arup, 2004). The reason heavy
vahicles are In this vicinity are because of the proximity to the Port of Durban, the adjacent container terminal and
the various industrial areas (Arup, 2004). The intersections of South Coast Road & Blamey Road and Edwin Swales
Drive & South Coast Road are poor in terms of congestion in the moming and in the afternoon peak periods (Arup,
2004). Overalf, South Coast Road has the highest levs| of congestion within the Clairwood vicinity {Arup, 2004).

Congestion probl perienced in Clai i can be attributed to the wider road natwork, as Clairwood does not
contribute to the significant number of vehicles on the road network (Arup, 2004). For example, vehicles attempting
1o access areas east of Clairwood are forced fo use Bluff Road, as there is no alternative route, which results in
congestion in the Clairwood vicinity (Arup, 2004), Alternative or additional access roads to the east of Clalnwood are
requlred fo reduce cangestion within Clalrwood {Arup, 2004).

Accessibility to Clairwood for local residents is hamperad due to the poorly stuctured fower order network,
particularly in the residential area {Arup, 2004). The poor quality of the road network Is exacerbated by the
presence of a significant number of heavy vehicles in the residential component (Arup, 2004}, Itis estimated that on
average over 450 heavy vehicles stay overnight within the Clainweod residential area {76 % are single axle, 21 %
are double axle, 3 % are more than 5 axles) (Arup, 2004).

h) Travel and actlvitles outside of the area

Residents were asked which areas they visited to meet needs that they could not meet within their area. They were
alsa asked what activitles they participated in outside of thelr residential area. This reveals the extent to which
peaple travel outslde their area and whether their needs are being met within their own residential area. Residents
provided arange of answers to this question, but the key reasons they travel outside of the area |s to visit family and
friends and to access general facilities and things that are not provided In the area, Most residents travel to other
areas in South Durban to meet their needs and to Centraf Durbian and suburbs adjacentto South Durban. Clairwood
residents do not travel far from their area of residence and so conduct the majority of their business and activitles
within the South Durban Basin and survounding suburbs. .

Table 186: Areas residents go to outside of their residential area for activitles not supplied in their area

South Coast Road are aresult of the poor access roads fo the Southem Industrial Basin area (SDB), esf
Bluff, Wentworth and Fynnland {Arup, 2004), It is befleved that impraving the road network within the greater SDB
area would result ln Improved fraffic flow within the Clainwood area (Arup, 2004).

The Clainwood town centre is more accessible than the residential component {Arup, 2004}, There is limited
accessibility to Clainwood during peak morning and evening periods (Arup, 2004}. This is because Edwin Swales
Drive provides access for al areas which are directly south of the Part of Durban and there are also very high traffic
volumes on Edwin Swales Drive (Arup, 2004). There is also a fack of appropriate north-south mobility routes east
of the M4 {Arup, 2004}, A further accessibility issue pertains to the single access point fo the commercial area
adjacent to Teakwood Road {Arup, 2004). Pedestrian access to schoals in Clairwood is also problematic and
considered unsafe, dus to the high traffic volumes on South Goast Road {Arup, 2004),

Area Freguency Percentage
South Durban 41187 423%
Durban Central 18187 18.6%
Westvillo/Mayville 5187 5.2%
Chatsworth, Montalalr, 16197 18.6%
Yellowwood Park, Umiazi,
‘ally the Isipingo
y No answer 5/97 5.2%

Herea, Glenwood, 6197 6.2%
Morningside, Umbilo,

Davenport

Table 167: Reasons for raveling oulside of the area

Area Frequency F
General facififies 2276 28.3%
Vistt family and friends 20775 387%
Work, business, clients AfT5 5.3%
Things are not provided here | 6/75 8%




PRECINCT PLANS

1.3, CLAIRWOOD -

11.3.4 DEFINITION OF THE PLANNING PRECINCT

The Clairwood precinct comprises, the South Coasl Road commercial strip and the industrial areas behind ; the
industrial and commercial zone that Is adjacent ta the Clairwood residential core alang Edwin Swales VC Diive; the

cenlral area of Claiswoud, and the Fresh Produce Markel and Transnet Dieset Depot area.
14.3.2 ROLE OF LOCAL AREA

The area comprises a “frame” that includes -
- The South Coast Road area that remains commercial and light industrial;
= The Fresh Produce Market and Diesel Depot area that becomes logisties;

. The area paraliel to Edwin Swales VC Drive that remains commerclal and generat industrial,
41.3.3 SUMMARY OF CORE ISSUES
The Clairwood precinct presenis a number of unigue chaflenges in terms of the social and historical concerns, as

wall as the problems the current layout presents for redevelopmant.

Planning interventions for the area as a whole heeds to consider that:

] The sites are small;

] The blacks are small;

. Roads are too narrow for commercial / |opistics traffic;

. The road system |acks clarily and canvenient ingress and egress to and fom the major access roads;

x A mix of residential and incompalible industrial /logistics usas currenlly exist.

" Alarge number of worship sites and “listed” buildings need to be accommodated

Three options were considered for this precinct by the planning team:

a) Residential Dominant Option: Retention of the residential core

b) Logistics Dominant Option: Conversion to logistics use throughout the precinct

o} Cluster Precinct Option; Retention of a smaller heritage and residential heart surrounded by

large logistics industry sites

Notwithstanding the considerable soaial issues involved, the Logistics Dominant Option:

Conversion to logistics use throughout the precinct, is recommended .

For more detailed social analysis see Annexure F,
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PRECINCT PLANS

{1.3. CLAIRWOOD

11.2.4  SUMMARY OF PLANNING INTERVENTIONS
ROADS AND INFRASTRUCTURE:

In particular roads and then other infrastrueture wili requires major redevelopment, espacially with a new and

approptiale logistics layout,

The transformation of the xisting canal system into a parkway as a recraalional and improved amenity is another
inlervention which sheuld be Implernented regardless of the Clairwood resofution. Benefits of this system wiill far

outwelgh the existing situation with the infrodustion of recreational space and upgrade of the open space system.

LAND USE
The redevelopment of Fresh Praduce Market and the Transnet Dlesel Depot is suggested as the site of the initial

logistics platform, In paraliel, the access to fand in the Clainvoad residential core should be pursued.
41.3.5 KEY PROPOSALS

MOVEMENT SYSTEM
The ultimate goal for Clairwocd, is lo creale a coherent fuad nefwork sysiem that faciiitates sasy movement into
and through the area, as well as oreating clear bul separale access for the different user groups. A new road

network wilt be required,

105

%

UMHLATUZANA ARTERIAL

Tha Clairwood area is mainly affected by the introduction of the Umhlathuzana Valley Truck Route, The intraduction of
this fink results in the diversion of par{ baund traffic away from the already congested Edwln Swales VG Drive onio the
Urhlathuzana Truck Freight Route.

The Umblathuzana Truck Freight Route allows for a direct link belween the port and the N2 feeway, As mentioned
earfier the Umbhtatuzana Truck Freight Route has been coded as a two lane / direction link between the Port of Durban
and the N2. All movements haven allowed at the new N2 ‘interchange’ ta allow vehicles from and to the south to access
the port, The Umhlathuzana Truck Freight Route aflows for 2 dedicated freight route to and from the Port. The ultimate
Umhfatuzana Truck Freight Route flows are approximalely 1,600 vehicles per hour inbound and 1,200 outbound during
the AM peak period.

1136  OPEN SPACE SYSTEM
»  Boneficiate the parkway system; and

= Retain playing fields and cemeleries.

11.3.7  BUILT FORM CONSIDERATIONS
o Assemble Jarge blocks showing indicative mid-block lines;
= Preserve and pratact the character and historic elements of the area;
a Redevelopment within the area should adhere to consistent low-scale built farm;
o Encaurage logistics land use praperties to use the streel edge for office space with other activitles
behind. The alignment with the street wilif allow conlinuity in the built fabric along streel edges
providing visual connections as well as a security efement for pedesirians; and

o Building restrictions need to be enforeed .

SPATIAL FRAMEWORK, PRECINGT PLANS AND ZONING FRAMEWORX — BACK OF PORT - MAY 2011
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CONCLUSION :

CLAIRWOOD

Existing Zoning: Proposed Zoning:

~Montelalr

= . SHghUndusA® s Specal Zoned
i— T Specl Tone &

Seammrimer.

212 Extractive dusd JiM Pabrol Fllng Stpcn
" Pubk: Open Sprce EZHH Commeiein B Novans Incvatrad [ Vaxsin
: Admit . Commwrcisl Ofica " Harbost " Roads
Beach Shopssng 5% Rabeay
I Commtory. 33! Controtled Indutry (7 SpeciaiZons T Tremapt

Ilis recommended that the Clairwood central residentlal core ba rezoned from special residential ko a fogistics uses, Logistics within this area would be permitied to have open storage. In order to wark efficiently and sffectively a totally new layout Is

required. With wider roads and improved access from {ruck freight routes. Dus to the fand use changes in the area the mavement struclure wold need to be upgraded {o afiow and accommodate a focal logistics circulation system. This would require

datad i

in all devel 1s in the precinct,

alsome of the major through routes he widened, and other roads eliminated or down-graded to internal service roads within larger lots, On-sile parking and handfing should be

‘The preconditions for this solution suggests that there is a complete redevelopment of the Clairwood residential core with consdlidaled lols as well as a new larger sub divisional layout to affow for a cora belter structured for the circulation of large
palily would need lo ge and support the removal of

trucks . The development of new infrastructure would need to be addressed to support the ogistics uses within the core including the new local road network. In order to achieve this the M
all existing residential and non-logisties related industrial uses from the core. The redevelopment of Fresh Produce Market and the Transne! Dlesel Depot is suggested as the slte of the inilial logistics platform

Llsted buildings, places of warship and cognate Institutional uses would be retained, Redevelopment wilt enable the dralnage and flooding prablems in the north-west of the precinet to be addressed.

l 5 2 I g Grahom Muller Associates !
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STUDY AREA ANALYSIS

5.8 SOCIAL SYSTEMS

There are a number of stable communities that live in South Durban, where residents have fived for a fong Ume, have
strong saciat sonnections with friends and famlly in these communllies. They value the places thal they five in. There
are also skrong work-fesidential linkages in the South Durban Basin, where people live close lo work for
convenience, cost and qualily of life reasons. The lives of residents in the South Durban Basin are well contained
within this area; residents indicats that aimost il of their needs are mst in this area - they five, work and play in this
area or in areas immediately adjacent fo it and this has a significant impacl on their qualily of life and social
connections in the area. There are a large number of funcfioning social organlzalions operating lhroughout South
Durban in these communilies that add value and conlibule to the social capital of the communifies and
neighbourhoods, Religious and sparting organizalions are the mos! imporlant social organizations In the area and

idents want these org tions fo be supported and further developed {especially sparf) lo provide healthy
aclivities for the youth in the area, which are at risk of becoming deviant,

Soclal value: Status Quo (Exlsting social df lons of the residential ity}

1. The South Burban Basin is a residential space

2. Bxdstence of stable communities

3. Strong sensa of place/belonging

4. There are a number of Clalwood residenis {ownersftenants and informat sefflements) that want to remain in
Clainwood and itl defend this position very strongly. i is important thal the BOP plan provides sufficient clarily
of prefarred proposal and equal and respectiul spaces for all stakeholders to address thelr specific preferences .

5. Heritage values

6. Strong social connsctlons within communities with friends and family

7. Ability todive, work and access services In South Durban

8. Wide range of sacial organizations

8. Parks, sporls grounds and open spaées are widely used by the youth for recreation

[ 5 E [? Graham Muller Associates #)
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LOCAL SCALE ANALYSIS

6.7 LOCAL AREA SCALE FINDINGS

SOCIAL ENVIRONMENT

There are a number of impacls on the social enviranment which need lo be manages in the study area, The impact of

indusiry and commerciat activiies on residential csommunilies needs to be reduced where possible.

In addition the impact of Irucks on the residential envitonment must be reduced by conlroling movement through

residential areas. Noise impacls of trucks which operate 24 hours 2 day musi be medialed.

Thers is an overall need to have stricter control of land use zoning in the study are , given the infiitration of industrlal

and business Uses in such areas,

Sociat amenity such as parks and recreationa! faciiities also tequire good management and provision for the study

area.

- Spetific concems are 7aised with social issues affecting the Clairwood residential community and this needs a
negollaled setfiement on how the BoP are and in partieufar emesging zaning oplions for Clairwood is articuated and

implemented..

The creation of phased interface zones in Jacebs, with some re-zoning closer lo residential areas shauld aim to
reduce residential-industrial confliet, In re-orientating Mobeni-East {o a loglstics orientated zone, vulnerable residential
communities living in Jacobs and Mobeni need to be considered. The displacement of work opporlunities through

induslriat iransformation wil have severe impacls on highly vulnerable groups whe live and work in this area.

[l E—
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IMPLEMENTATION -

Envlronmental Protection and Mitigation:
Tha re-development of this area wilt also have environmentat impacts and therefore the environmental miigation plans
fied in this project to be actively commitied to and pursued. [n particular the commitment protection, rehabilitation,

and

h t, to miigation and offsels are important for the current Back of Porl Zone re-developmeni and

future major economic infrastructure installation within the study and beyond { the freight route and dig out paris} .

The protecilon of ihe enviranmental sensitive components of the Clairwood Racecourse and the inlegralion and linkages of
the apen spaca system within the area and (he wider system. . The clean up , greening and maintenance of the canal
systems serving both as an evironment and social assel are important environmental infervenlions required to balance
support and balance the sconomlc aspects and re-development of the area.

Wider Social ~Environmental Systems ;

Noting that this praject is framed within the context of major port expansion and freight route infrastructure instaliation, it is
{herafore important for the Cily and other spheres of government ( gavemment agencies and parastatals) to safeguard social

and environraental certainty and qualily in order to sustain sustainable growth within {he EThekwini reglon.

Changes In Town Planning Schemes for Current Industrial Zoning within the Study Area:
Town Planning Scheme changes proposed for current industrial areas and in particular Mobeni would also nesd lo be
coupled with the principle (hat ansure that current business can and should remain in the area. And new 20ning changes anly

considered when re-developmenl on a site by site basis happens.

Back of Port Zone RE-development to be Coupled with Other Strateglc Development Areas within EThekwinl and
Beyend:

saly evident that the Port and port expansion in EThekwini area drives the demand for land closets lo the porl. Given
limited supply of land within the Back of Port zons and the South Durban Basin in generat , coupled with the shorlage of
serviced industrial land vithin EThekwini, release of new induslrial fand is urgent to accommodate non- port related industry
that will be impacled with the Back of Por! Zone Re-davelopment.

Detailed Implementation Framework:
Coupled with the final decision of the Back of Port Plan { this plan}, it is recommended that an urgent and cora function of the

P

| vehicle be dated to develop and update an implementation framework for future Councit

conslderation.

Y P, g
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BEST PRACTICE
The Best Practica Reporl researched the methods that have been employed to address simifar issues in ather port
developments around the world. Appendix 1 detaifs the best praclice case studies used as well as their relevance fo
Ourban,
R h indicated that legal requi nts for development in a port envitonment are llkely to be stringent. This is due
{o the fact that these are ganerally areas with significant social and natural environmental pressures in addition to being
imporlant areas of ecanomic activity, The case studies have indicated that development approvals can take long perlods
of fime and are likely to require commitment {o extensive mitigation,
Particular concerns including air quality, noise and protection of nafural assets will need o be addressed in moving
forward planning for Durban's Back of Port,
Research inlo existing porls provides a clear indicatlon that due lo development pressures, port and port related
development around the world is hecoring more inlegrated with both social and natural environments as it can ne
longer afford o exist within historic boundarles, Whilst management defall may differ there are major areas of cormon
pproach to the envi | chall that arlse from d it pressures. These include;
There is a realisation of the imporlance of natural elements within port areas and the fact thal management of areas
needs o be finked. in the case of San Diego {USA) the port authority undertake work outside their designated
boundary in order to ensura thal key natural areas naf anfy survive but fiourish alongside porl aperations. Numerous
post authorlties undertake maniloring of key assals in order that the impacts of their operations can be understeod
and if necessary adjusfed.
The Port of Bristol (UK) appears lo have gone further than mast other ports in that it has actively developed natural
carridors, created habitats and reintroduced endangered spaies into the port area.
Pressure for development is ancther common fealure, This has heen addressed by both exiension as well as by
telocation of facllities. Where relocalion has been the approach such as in Sydnay {AUS), the rectaiming and reuss
of waterside property bas had major benefits for the city.
Where extension has been the strategy, the need lo compensate for loss of habitat areas duse fo port related
developmenl is a comman concept. In many areas this has lied port authorities to long term management
ts and has areas from fulure development.
The need far transparency and in some areas encouraging positive public interacllon with the port environment has
been a camman approach in many major ports, Strategies range from encouraging public access for recreation and
to undertaking regular jtation over key issues and circulation of newsletters. In addition fo making
use of an important public asset, this approach appears to help to avoid misunderstanding and in the some cases
enables mino: modifications to operations o be made in order fo provide major improvement in conditions for
neighbours.
«  Another common fealure seems (0 be port authorities working with Municipaiities and other key stakeholders fo
address development refated impacts, This has been dane Kaohsiung (Taiwan} to retro-ft a public waterfront area
to the port, lhere are aiso les of iraffic lion and noise issues being addressed in lhis
manner.
Part aulhorities are proactive in helping operators and fenants achieve deslred environmental standards and
objectives. This is achieved through spacific advice as welf as issuing publications (o address specific issues.
Minimising and creating efficiencies in use of resources also appears to be a commen theme amongst major port
operations. A variely of methads are being used including the generation of power through wind turblnes, offsetling
through carbon credits, encouraging efficiencies through publications and sxtensive recycling.
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ENVIRONMENTAL PLANNING SYNOPSIS REPORT

RESPONSE TO ISSUES

AIR QUALITY

AR POLLUTION FROM INDUSTRY

Research has indicated that alr pollutant levels, particularly SO, generated by industry in South Durban have reduced

stgmﬁcanlly over the last len years, This can be attributed fo pressure exarted by local commumues and management
fives by both local i and the Municipality. Whils! there may be ional short term d

research indicales that annual are ly below Nalional Guideline Levels.

BaP planning proposals ses industrial aclivity reducing over time to he replaced by logistics operalions. it is therefore

likety that the number of coal and ol fred boilers that amit SO, will reduce, L is also not envisaged thal BnP operalxons

will attract additionat haavy industry ta the area. it is tharefore likely thal BoP devel t will not ind

air pollution.

{tis likely that tha development of the Oid Airpart site as a port extension will inlroduce an additional 8O, source in the

form of ships boilers. Ships boilers are in constant operation fo produce sleam fo run generators and engines. Bunker

fus! is also high in sulfur content. This new source may be significant given its proximity to industry. It will need to he
itored and d in conjunction with other sourcas.

AIR POLLUTION FROM VEHICULAR TRAFFIC

Levels of Parliculates, L.ead, Bsnzene and NO, have remained refalively constant in South Durban since 2004 with

annual average levels either close to or exceading National Guideline Levels.

BoP aclivities particularly the growth In logistics operalions which wiill Increase heavy vehicular trafic in the area is Ilkety

to result in an Increase in emlssions.

BoP develepment could thersfare exacerbale an afready difficult situation. The problem relates to both a fikely increase

in levels of traffic and an incraase in levels of lraffic congestion; slow moving and idling vehicles tend 1o create

significanily greater levels of poliution than fast meving vehicles. Pollution levels from vehicle smissians lends o be

concentrated basids roads and al inlersections

Best Practice focuses on gefting port retated traffic into and out of the port as rapidiy as possible. Measures include the

construction of dedicated, high capacity roulas to ensuye that heavy vehicles can access the National Road network as

quickly as possible,

Bast Practice 2lso sess separation of local and porl related traffic o minimize heavier vehicles accessing residential and

commercial areas. This nol only requires devel of suitable allemative infr but also needs strict

enforcement lo be effective,

Relevant BoP planning praposals include;

+  Ensuring that lagislics related companies which wilt include container handiing operations are located dlose to and
within easy access ta bath parl areas, This wifl help ta rationalize container movements theough the area

« Developing high capacity links thal are dedicated (o port related traffic between the two post areas, between port
areas and the N2 / N3 and between the port areas and logistics operators,

These proposas wilt help ta reduce the impact of vehicular emissions within the BoP area.

Ongaing monitaring will be necessary to ensure that emissions levels remain within acceplable limits particularly close

to and within f areas. Shoutd levels prove lve particutarly within sensilive residential areas, a

leve] of enforcement is likely o be necessary.
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APPLICATION FOR REZONING IS HEREBY MADE:

IN TERMS OF PLANNING AND LAND USE MANAGEMENT BY-LAW 2016, CATEGORY 3 OF SECTION 28

APPLICATION FOR THE REZONING OF ERF 309 DUNNS

GRANT, DURBAN
140 HOUGHTON ROAD

FROM SPECIAL RESIDENTIAL 400 TO LIGHT INDUSTRIAL

SUBMITTED TO:
ETHEKWINI MUNICIPALITY
CENTRAL OPERATIONAL ENTITY
DEVELOPMENT AND PLANNING UNIT
REZONING DIVISION

APPLICANT DETAILS:
Mr N.A Shah

AGENTS DETAILS:
ZIMANGA URBAN AND RURAL DESIGN PTY LTD
SUITE 304, STRAUSS DALY PLACE
41 RICHEFOND CIRCLE
UMHLANGA
4318
TEL: 031 566 3935

APRR. 2018
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[ SPLUMA CHECKLIST
, ) Yes | No Not
1 : , Applicable
’- : 1 Land Owners Consent X
| Alocaiity plan of the township X
et 3. A layout plan idenfifying the boundaries of the proposed development and
1 the physical and natural characteristics of the sitefproperly (ncluding | X
landformns, appropriate confours and floodline where applicable)
Planning Report explaining the concept and planning rationale X
Capies of Planning Report and Layout Plans X
1 Electronlc copy of the sector reporis and plans X
Surveyer ~ General Diagram X
Form of densification X
Copy of Title Deeds X .
Typical House Ptan/Design X
Gonditions of Establishment X
Land Use Controls X
A copy of the mortgage hond(s) relating to the land X
The owners or applicants power of attomey, if applicable X
A cerfified capy of the applicants board, councit or company resolution, if
applicable X
A copy of the mortgage’s consent, if applicable X
Communily & Social Facility Assessment, including surrounding capagity
assessment. X
Proof of Funding X
Zoning Certilicates X
Compliance with Parking Requirements X
. | Deed of Senvitude X
m 22. | Floodline Certificale X
B 23. | 100 floodline {if applicable) X
"« [24 | Wefland Delineation (if applicable) X
P \'. 5. | Mineral Rights approval X
= 1"35. | Conveyancer Certificate X
P & 27. | Land Legal Report including Restrictive Condltions of Tifle fo be removed X
' 28, | Acopy of a geotechnical report X
2 |79 | Comments from Services Providers _ X
0 30. | Sewvice Level Agreement (if applicable) X
31, | Community Parficipation X
E"‘ 32. | Allocation of fand X
I 33. | Copy of Environmental Authorisation or ROD (if applicable) X
[B 34, | Land Claims Clearance, Land Claims Commission letter X
35. | DOT/ SANRAL Approval {if applicable) X
A 3 36. | Trafflc Impact Assessment/ Traffic Study (If applicable) X
G 37. | Approval from Department of Education X
38. | Approval from Spoomet/PRASA (if applicable) X
I 39, | Clearance from Dept, Of Agriculture (Release of land to Act 70 of 70) X
40, | Water Use Licence Authorisation (if applicable) X
41, | Stormwater Managernent Plan X
' 47 | Clearance from other External Service Providers {Telkom, Eskom etc.) X

[REZORING FRON SFECTAGRESIDENITA

NG URBAN AND RURAL DESIGN CONSULTANTS - SUIE 304, RIDGE 5, 41 RICHEFOND CIRCLE, UMHLANGA, 4319, TEL: 03) 546 3935




HOUGBGHTON ROAD

| IREZONIRG

EXECUTIVE SEMMARY

This report provides motivation and background to enable the rezoning of Erf 309 Dunns Grant, Durban from
Special Residentlal 400 fo Light Industrial. The site is located at 140 Houghton Road, Clairwood.

The site Is characterised by two structures which In essence relates fo light industry usage. The area in which the
development Is situated has a rich history and Is relatively small and almost unique. The purpose of the application is
to mofivate for the rezoning of the ste to Light Induslrial. The applicant site Is lncated in an area that is replete with

commercial, industriat and residential land uses. Among the industrial activitles In the area, the Uniirans Fuel and

Chemical (Ply) Ltd forms the largest entity and has, amongst other things - fogistic services, petroleum, fast moving
consumer goods, general frelght, and specialised warehousing, The area was once predorninantly a redidential area,
however, over the years light Industry, trucking, commercial and other developments have Infiltrated the area
gradually tuming the area into a Mixed Use area. It is svident that the area has a mixed usage where different but
congruent tand uses exist in close proximily to each other,

The motivation for the rezoning is underpinned by several themes. The overarching and motivating factor fs that the
rezoning would allow for development which is consistent with its context and that does not implnge on the rights and
piivilages of the adjoining sites. The rezoning also promotes the Clainwood area as an area ihat can congriently
accommodate residential, industrial and commerclal land uses without Interference. The proposed development wil
further enhance the area in which it finds itself - it baing located within a residential area with industrial on the outskirt
and hosting a range of land uses and activities.

The first pillar that underpins the motivation is that key {rends at a broader level support and inform the motivation for
rezoning. These are:

x  The Demand for the proposed Industrlal zone: In a safe environment, and in an area that has the
fhreshold to support the proposed business venture. Furthemmore, the demand for developments and land
uses that generate employment and economic growlh, but that do not conflict with the existing residentlal
development, and that are in close proximily to transportation roufes.

The second piliar that underpins the motivation for rezoning Is the potential use of the site to contribute to, and be
mindful of, the local context, Key issues for consideration here Include the following:

o The Scale and Intensity of the Development: The praposed zone would allow for the development of &
light industry entity that recognises the existing scale and Intensity of the surrounding developments and land
uses. The proposed development, although located close o residentlal areas, is minor In nature and will not

impinge upon the rights and privileges of the surrounding residential development. Furthermore, precedent |

exists whereby light industrial properties adjoln residential properfies. The proposal takes cognisance of the
residentlal development within the vicinity.-

o To Consider the Impact on the Amenity: The proposed rezoning allows for the development of a light
industry entity that does not defract from the local amenily. The area fn which the site finds Hself is
transforming rapldly. This Is evidenced by the conversion of residential houses Into Industral, place of o
worship, warehousing, mixed uss, and commerclal land uses. The proposed development, amongst its other

inherent advantages, will enhance the amenity and complement the location within which it Is located.

Due to the nature of the rezoning and proposed use, no addifional Impact is foreseen, In addition, the developmentis

praposed in an already established context and as such, no negative environmental impacts are envisaged.

IVANGA URBAN AND RURAL DESIGN CONSULTANTS - SUITE 304, RIDGES, 41 RICHEFOND CReiE T ACIGA, F910. 1653 031 544 3935




{‘“1 The proposal encompasses the rezoning of Exf 300 Dunns Grant, Durban from Speclat Residential 400 fo Light
Industrial, .
]"'“ The proposed zone is Light Industrial the controls of which are as follows:
. ¢ Plot Area Rafio: NIA
) » Coverage: NIA
? o  Min. Rear Space: A
e M, Building Line: 7.5 to all roads
I | e Min. Side Space: NIA
e Parking Requirements: 1 bay for every 150m? of gross fioor area
- »  Height: Dependant on location: either 15.0m or 25.0m see ¢l 22(4)
' Refer to Annexure D: Proposed Controfs,
{ : The existing zéne is Speciat Residential 400 the controls of which are as follows:
) »  Plot Area Ratio: NA
i e Coverage: 50%
»  Min, Rear Space: 5,0m, Swimming Poa}, 1.0m
I «  Min. Building Line: 7.5m to alf road frontages, Swimming Pool 1.0m
: o  Min, Side Space: Aggregate of 5.0m - one slde not less than 2.0m - Mulfiple Unit: 3.0m’s on

gach side, $/Poo), 1.0m. Non Res. 5.0m
s+ Parking Requirements: 1 bay per dwalling unt (2 bays if anclllary unitis proposed)
s Height: Bouble Storsy

Refer fo Annexure C: Existing Condrols,
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1.0 INTRODUCTION

117 PURPOSE OF REPORT

This report has been submiffed {o the eThekwinl Municipality - Ceniral Operational Entity - for the purpose of
moflvating and providing adequate background fo enable the rezoning of Erf 309 Dunns Grant, Durban situated at
140 Houghton Roead, Clairwood from Speclal Residential 400 to Light industrial.

The site s located in a fully developad and established context accommodafing predominantly Mixed Use Usage as
the surrounding zones, and is subject to an existing Town Planning Scherng within which itis currently zoned Special
Residentlal 400. The proposed zone and subsequent development Is envisaged to blend info the existing urban
fabric, whilst serving as an anchor to the Houghton Road. Furthermore, the proposed Light Industiial zone will not
conflict with its context, but rather will enhance the overall character of the area. Furthsrmore, the proposed
development will afford the community opportunities for employment,

The proposal therefore aims at rezoning the slfe to Light Industry, The proposed zone and the proposed land use wil
blend in well with its context in that the area is earmarked for Fufure industry, hosting a range of activities (Spatial
Development Framework 2017-2018), Other land uses in the area include bus and truck depot, panel beafing, § .

medical practices, motor workshop, and residential development (in the form of freestanding and multiple storey o
residenttal flats). The development is proposed In an area that Is abundant with commerclal and mixed use acivity, | .-
each feeding off each other in a positive manner. The proposed development offers an enhancement of this and does

not take away from the area's overall character,

1.2 BACKGROUND

The property is tocated in Glairwood which Is approximately £8.2km from the Durban Central Business District, The |
site is owned by Mr, Shah, who intends to use it for Light Industrlal purposes and covers an extent of 1302m? The |;
intention Is fo reguiarize the current foolprint with no further expansion,

The site is situated along Houghton Road, forming its northem boundary. The properly Is siluated in an area that
hosts a mix of land uses including residential, industrial, mixed use and commercial, The resldential land uses consist
of single to double storey houses and walk-up residential flats, Other land uses In the area include noxious industrial
and their ancillary uses, and the harbour located in the broader context of the area. The sife is sltuated within a
residential area which is earmarked for future industry and as such, the land uses in the area share a unique
interconnectedness. The formal and informal commerclal activify share backward and forward finkages which can be
desciibed as channels of information, money, material, goods and services that flow between companies and thelr |
suppliers culminaling in a network of economic interdependence (backward linkages). Farward Linkages are |
distribution chains that connect the producer or supplier with the consumer. Developmenls such as the proposed,

heing located in a residential nade, flousish by creating economic growth and development in the area. ;

The site is currsntly zoned Special Residential 400 and is envisaged to be developed to accommodate light industry,
The proposed use will allow the site to be utilized fo its full potential, The application would aliow for development that
is conslstent with its context, promoting light Industrial tand uses (with their intrinsic benefits) in Clairwood that will not '
diminish the local amenity. Development such as the one proposed will contribute positively in promoting Clairwood
as a light Industrial area which will culmlnate In the generation of more economic and employment opporduniiies. The
alm s to accommedate sustainable community development thet meets with the community's needs and aspirations
as well as providing additional light industrial development that will meet the demands of the local residents In the

area,
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in order to enstre fhe development fits info the town planning regulations, this report therefore presents the
moftivation for such rezoning and attempts to provide adequate background and motivafion fo facitate the process of
rezoning. .

f
!

13 STRUCTURE OF THE REPORT

Foliowlng the Executive Summary, this rezoning application Is structured in the following manner,

Section 1 presents the introduction; and provides an overview of the purpose of the report and the background fo the
psoject.

Section -2 - 4 presents the site analysis, proposed rezoning use, accessibilify and analysis of important
considerations.

Section 5 presents the consideralion, contexl, and the nieed and desirability motivation for the site.

Section 6 provides a conclusion for the rezoning application.

Above is an aerial photo deplcfing the site in relat%én to lts broader context. As can be seen, the site is strategically
located in terms of the road network and Jand uses thereof.
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LEGISLATIVE CONTERT

’ Alignment with the Central Spatial Development Plan Report and Spatial Devefopment
Framework

THE FUNCTION OF THE CENTRAL SPATIAL REGION

Urban care of Metro (commercial, retail, financial & administrative hub)

Major frading port

Transport & logistics hub

Contributes 66% of the EMA"s total GDP,
Key Industriaf centre

R T

Largest employment generator
Major economic seclors: fndustrial, logistics, warehousing, business, commercial, retall and financial

e

services and fotrism,

Events & Tourism Hub Logistics Support Largest employrent geﬁeraiar
Signiflcant Coastal Resaurces

Range of fifestyle options

& = ¥

Rangs of service nodes

(Central Spatisl Development Annual Plan Review 201 2/2013. 48)

* Alignment with the Infegrated Development Framework

EThekwini industial Spatial Strategy

The aim of the stralegy is fo guide the spalial redevelopment of industrial acliviies within the Municipafity. The

objective of such redevelopment Is to optimize the location benefits for key sectors and fo enable them to maximize
advantages inherent in clustering. In this manner the Municipality can facilitate a business environment where |
efficlency and productivity in all spheres ls malntained at internationally compelitive levels. :

(eThekwint Municipality Final 2017/2018 IDP: 293).
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LOCAL AREA: PORT & BACK OF PORT.
Key characteristics

Back of port

The South Durban Basin {SDB) extends south from Durban's port o encompass the Industrial areas of Congella,
Clairwood, Jacobs and Mobeni, The local area s predominantly industral with the exception of the Clairwood and
Merewent residential areas. This key Industrial zone has 2 unique locafional advantage, based on:

o I proximity to Africa’s buslest port.

o I proximily to the airport, as welf as national road, rail and pipefine networks.

o Many of the Industrial areas are configuous and coflectively support 2 considerable amaunt of infrastruciure
and services,

o The fact that the length of the SDB is served by arlerial routes,

o lis proximiy to the financial and commercial services of Durban's CBD.
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Role of the Local Area

The SDB Is a significant economic driver in the national and reglonal contexts, being the engine of the EMAs
economy whilst containing South Africa's leading port and Durban's most established Industrial areas, Many of the
country's leading firms, operafing n nationally important sectors, are located in this area and aecount for
approximately more than 60% of employment in the EMA. The district also plays a dominant foglsfics role and can be

considered as a multi-modal fransporiation hub,
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Alignment with the Back of Port - Planning Assessment

LAND USE
Land Use Composition

Each of the industrial areas currently accommodates a mix of land uses, viz.

e Large and small scale manufacturing industies;
e -Wholesaling and warehouses;

¢ Frelght-forwarding and transport services

»  Light and Service industriss;

o Retalidistibution autlets of different types.

Previous studles of the SDB have tended to make twa baslc statements, viz, that the SDB is the "hearland” of
industrial development and that it provides substantial employment opportunifies, implicit.In these two statements Is
the implication that most of the Industrial uses occtr in the form of manufacturing activities and that these activitles

posssss high densities of labour.

The cider areas of Umbilo, Congella, Maydon Wharf, Glairwood, Jacobs and Mobenl are indicating a slow but
rolentless change of uses, Some of the usss reflect the demand for newer and growing demands of Jogistics and

“transport activities in relation to the port; and others, such as much of the service Industrial and retall activilies reflect

the opportunifies for accessible and low rent facilities, rather than any forward- or back-ward linkages to the port.

There is clear demand for a range of different fypes of industrial facllifies. The various areas that comprise the study
area, and beyond, are facing a number of trends, viz.

»  Expansion (via invasion) of port related uses;
»  Growth of logistics related activities;
e Growth of small scale service industries

it is also clear thal the various industrial areas cannot absorb and provide appropriate space for all of these demands,
l.e. there is a limited supply of industral land and accommodalion. Consequently, there is a need fo create further end

alternative industrial development in relation {o these existing areas, as well as further afield.

This analysis indicates that the "manufacturing” form of industrial activities, including service industries, in all areas
that comprise the SDB, are all less than 50% of activiies. Wholesaling and warehousing aiso form relatively small
propartions of the activilies. There Is a clear indication that most of these areas have experienced an increase of
loglstics and transport uses, and an fncrease in service industral activities. It is Interesting fo nofe a surprising

proportion of professional activities.

It becomes clear that these areas have altered over time from primarly manufacturing activity areas 1o a much more 22
mized range of activities, Some of these activifles, such as logistics, warehousing and transport, possess relatively

low Intensities of lahour when compared o manufacturing industry.

[TREZONING FROM SPECIAL RESIDENTIAL-A00.TO L{GHT INDUSTRIAL SERF S67 DUNRS &R
ZIMANGA URBAN AND RURAL DESIGN CONSULTANTS — SUITE 304, RIDGE §, 41 RICHEFOND CIRCLE, UMHLANGA, 4315, TEL:




NUMBER OF TYPES OF FIRMS

The following ple-chart identifles broad categories of types of industrial firms In the Clalrwaod area which comprise
the SDB, This land use grouping analysls is derived from a listing of the types of firms in the coraponents of the study

area. It Is only partially spatial.

It serves to substantiate the spaffal land use analysis, as it Indicates categories of industilal activitles in the area,

s st P S T N D R IDT SR S
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130

74
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" The pie chart distribution of Clairwood Is for the area as a whole and is drfficui{ to mterprei as a whole as the |
various aclivities ocour around s edges, with each sub-area possessing & different composition. Nevertheless, it
becomies clear that only some 25% of firms are of the Manufacturing fype, with Relall activifies and Industrial
Services comprising some 30% of firms in the area. Logistics is a relatively small proportion of activities (Back of | [
Port - Coneepl, Framework, Precinet Plans and Zoning Framework Report: 73-78).

[ IREFONING FROM SREC] ESIDENTIAL 4000 LGHT INDUSTRIAL /6RE 309 DUNNS'GREN] DURBAN]
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The site is situated approximately +9.2km south
west of the Durban CBD within the suburb of
Clairwood.

The site galns access via Houghton Road.

The slte is In close proximity to the M4, which is
classifled as a metropofitan route. The M4 also
serves as a route that connecls to the R102
{reglonal route) and thus enabling connection to the

&
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The M7 (metropolitan route} is a major public
fransport route connected to the site and thus the
site enjoys easy access fo public fransport,

The site is in close proximity to major facilities and
amenities such as the Builders Trade Depal, and
industrial facllitles,

N TS

The surounding context blends well with +the |
curient developrment which is residential in nature,” (, ‘
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SITE LOGALITY CONTINUED

The site is located at No. 148 Houghton Read, Clalrwood, Durban, Tt Is afforded gopd access from Houghlon
Rogd forming the northem boundary of the applicant site. Ingress and egress will be from this road.

Houghton Road is a class 5 access road which is considered to be highly valued by commuters and residents as
it provides access fo a range of commercal, residential and other major fand uses and developments located in
and around the area.

The existing road structure allows for good permeability in and around the area.

The site is situated In close proximity to mejor bus and tax! routes within the area of Clairwood. This aflows for
high visibility forthe proposed development. '

Houghton Road connects to Horsham Road which {s joined to Richborough Road, Richborough Road s a class &
Road which further intersects with the M4 provinclal road which also gives a north-soufh linkage

The property is located in close proximity fo other industrial fand uses such as the Hi-Tap Bolt and Tool, which
forms the anchor of the industrial riode within the Vicinity of the applicant site.

The slte Is located within a fully developed residential and light Industrial context hosting a range of development
typologles,

The site Is adequately serviced in terms of infrastructure development; therefore the proposed development wil
connect o existing infrastructural services. This contibutes 1o the efficiency and sustainabliity of the proposed

development.
The site Is strategically located in terms of the surrounding fand use activifies.

2.0 THESITE

21  CADASTRAL DESCRIPTION

The subject property is desciibed as Erf 309 Dunns Grant, Clairwood situaled In the Durban district within the

"tegions of the Central Operafional Entity of EThekwini Municipal Area, Registration Divislon FU, Province of

kwaZulu-Natal. Access fo the site is gained from Houghton Road.

2.2 OWNERSHIP AND EXTENT

The properly Is owned by Mr A, Shah and covers approximately 1 302m? in exient. Tile Deed No, T
0000302892041, Refer to Annexure B: Title Deed and $G Diagram.
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The site is zoned Special Residential 400,

The zone In the immediate context of the site is Special Residential 400, forming the extreme houndary
of the site.

General Industry Is demarcated on the eastern edge,

At a broader context, the following zones can be found: Light Industrial, General Industrial, Extractive
industrial, Harbour, Noxious Industiial, Government and Municipal, and General Shopping,

The site s a'local node and therefore it adds fo the mixed use context in which it is located.

The proposed development will not be "sore thumb” or & "spot zone" as the area Is transforming and the
proposed zone Is congruent with ifs surroundings.

The applicant site is currently zoned Special Residéntial 405, which is not suitable for the existing
development on-site, hence the proposed rezoning to Light Industrial,

The predominant zone within the Immediate surroundings and broader confext is Special Residential

400 as the area is primarily residentlal in naturs, and Noxious Industrial on the outskirt. .

As it can be seen, the proposed zone Is not in conflict with other zones.

[ TREZONING FROM SPECIAL-RESIDENTIAL 400 10 LIGHT WP USTRIAL - ERF 309

JUNNS GRANTADURBAN |
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LEGEND

THE SITE

RESIDENTIAL

PLACE OF WORSHIP

TRUCK DEPOT

| INDUSTRIAL

b

MIXED USE
OPEN SPACE COMMERCIAL
MOTOR WORKSHOP PANEL BEATER

TRUCKING SERVICES/MECHANIC

o Theareain which fhe site finds itself is an area that hasts a mix of land uses within close proximity.

O

uses,

) The site Is currently being utilised for light industrial purposes.
o Across the road from the site, are commercia] fand uses in the form of the Cosmopolifan Hauliers and
Golden Sewer Removals,
o The uses in the afea are predominantly mixed use and residential. Commercial land uses form the northemn
boundary of the site. Abutting the site towards the west and east are residential and more commercial land

i

o North of the site across Houghton Road is & Truck depat.

| IREZO
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On Pine Road south-bound, the fand uses are bus depols and Industrial in the form of Modern Joinery
Works,

On Sirdar Road towards the north are truck depot uses and more mixed uses.

Overall, the area hosts a mix of uses namely ;’)énei beafers, place of worship, motor workshop and open
space.

It Is therefore evident that the proposed development will blend in well with the surrounding context.

The proposed development Is perfectly positioned in ferms of its intended land use and therefore witl not be
infrusive fo the surrounding development and fand uses.

The area was once predorinantly a residential area however over the years light industrial, trucking,
commercial and other developments have Inflitrated the area gradually furning the area info a Mixed Use
ared.

The area in which the site is located in is transforming rapidly. This can be seen with the many residential
land uses and buitdings being converted in the commercial and industrial fand uses.

In light of the above, it can be seen that the proposed land use blends well with the existing context. The
industrial land uses in the area are indicative of the are’s need for Industrial activily. The industrial and
commercial land uses are not onerous and do not encroach on fhe land use rights of the surrounding
residential development, Therefore, the proposed zone is suitable from a town planning perspective.

THE SITE CONTEXT

+ The site Is characterized by two single-storey bulldings, and Is situated within a well-established and developed
context. '

o The properly gains direct access from Houghton Road, which connects to Flower Road and fuither links to the
M7. The M7 Is Integral to the site galning access to the surrounding major road networks, fike the M4 and the
R102, These toads can be classified as major transporiation routes.

» Houghlon Road connecls fo Ganesh Road which further links fo the M7 metropalitan route. The M7
metropolitan route is interfinked to the M4 municipal route and the R102 provincial route, Both these roads fink
the north to the south and vice versa, The R102 also links Clairwood fo the Durban CBD and the norihern

suburbs of Durban North, Newlands and Phoenix.

s The surrounding area is predominantly residential in nature, with the site being sifuated within a well-developed
area In terms of services and faciiities. The sife Is in close proximity fo industrial facilities such as Unitrans Fuel
and Chemical Transport and Hi-Tap Bolt and Todl, and various commercial aclivities along Pine Road, Scuth

of the site.

o However, af a much broader scale the area is characterized by various molor vehicle workshops such as Nis-
son Spares, One Stop Fiat Une Shop, Opel City, Mr Benz - Mercedes Car Parts Durban; and soclal failities
such as the Clainwood Shree Siva Soobramonior Temple; and Shopping facllities such as the AK Khan
Wholesale, and Housewives Market and those along Flower Road.

o As evidenced, the proposed zone blends in well with the current context of the area, and will not conflict with
the existing context but rather enhance the integrity and overall nature of the area,

TREZONING FROM SPECIALRESISENTIAC 400 TOHGHIINDUSIRIAL C-ERF 309 DUNNS GRANT, DUREAN
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3.0 THEPROPOSAL
3.1 ZONING PROPOSAL ,

The proposed application encompasses the fezonlng of the site from Special Residential 400 to Light dustrial in
order to accommodate light industyy development, The proposal Is based on an existing development which has been
operafing for a number of years. Based on fhe rapid transformation of the area, the cllent saw an opportunity to house
light industrial development which benefits the focal cormmunity In terms of employment and provision of basic needs,

Approval Is for the change in usage to light industrial at & small scale, The owner appreciates the residential context
the area has fo offer and In no way wants to encroach or develop any further,
it Is anticipated that a greater degree of compatibility and market refevance can be obtained fhrough the above

. fezoning.

3.2  GENERALISED IMPRESSION OF FUTURE USES

The proposal is based on rezoning a property from Special Residential 400 fo Light industrial. The proposed use of
the site Is to provide light industrial development. The proposed use / zone will be a benefit to the ares as the site is
focated in a fully transformed area, surrounded by Industrial, commercial and residential land uses. Therefore, the
proposed development will biend In well in that regard and enhance the context of the area as a whole.,

The proposed use will blend in welf with the surrounding activities, as the proposal Is firnly focused on providing light
industry within a residential area with different types of uses that has connectlon and imporfance fo the proposed use
of fand. The need for change is based on current frends and aligns with stugies conducted,

R}CHEFOND ClRéLE, UMHLANGA 43;9, TEL Dél 566 3?35

ZlMANGA URBAN AND RURAL DESIGN CONS{ILTAN‘{S SUITE 304 RIDGE .




HOUGHTDON ROAD

THE SITE
UNITRANS FUEL AND CHEMICAL TANSPORT - INDUSTRIAL PRECINCT

LIGHT INDUSTRIAL
PANEL BEATERS

Unitrans Fuels and Chemical Transport form the heartoeat of the area - it heing located relatively in the north -
atfracts other smafler industrial developments and gives ife and vibrancy” fo the ones currently sifuated therein. This
phenomencn is of major economic importance as it promotes economic growth In the area, generates employment

and makes the Clainwood area a logistical and industrial “desfination’”.

3.3  ACCESSIBILITY

The F‘roposed- Access Arrangement is fliustrated on the Table befow.

i Houghton Road

and Exdit

Access is an important aspect to consider with any development, as good access makes a successful business /
development. In terms of permeabifity, the site is situated within an area that is easlly accessible in tefms of road
network. Access to the applicant site will be from Houghton Road and will be full directional. The access will be 6m
wide in order to accommodate 2-way fraffic. Ingress and egress from the site is feasible as the area enjoys the
henefits of a good road network. No improvements ate required for the proposed development. (Refer to Annexure

E: Traffic Impact Assessment Report).

34  ENVIRONMENTAL CONSIDERATIONS

The applicant property s lovated in an already developed area. There are no rivers of streams o {he site neilher in,
the broader context. The site does not form part of D'MOSS and as auich, there is no need for an environmental

assessment.

35 TRAFFIC CONSIDERATIONS

Rased on {he town planning controls for the proposed zone the maximum developable area of 900m? Is achlevable.
For an industrial area the parking ratio Is 1 bay/100m? therefore 9 parking bays will he required. Using a parking bay
and alsle width area of 22m? the area required for parking Is 198m?

Ample parking Is a significant factor for any successiul developraent. Parking should be adequaie in number and
deslgn to facililate easy manoeuvrability.

TN TR P AL RS DET AL A0 GATINDUSTRAL LEE 307 DUNNS GRANT, DUREAY
ZIMANGA URBAN AND RURAL DESIGN CONSULTANTS ~SUTTE 304, RIDGE 5, 41 RICHEFOND CIRCLE, UMHLANGA, 4319, TEL: 031 564 3935
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' Industrial Area

1 'bay/

[ Loading Bay 900m? 1 X (9.0m0 % 3,0m) S0 1

Based on the worst-case scenario, the development requires 9 parking bays and
bay. '

1 Single Unit (9.0m x 3.0m} loading

The proposed development accommadates fight industry with sufficient on-site parking, which.minimizes parking on

the road. As there is very liftte fraffic on the existing road network there will be
from the tocal community areas surrounding the site and majoriy walk to work (R
Assessment),

3.6 ENGINEERING CONSIDERATIONS

no negative impact. Employees are
efer to Annexure E¥ Traffic Impact

As the subjact site Is located (n a fully developed context, it enjoys the benefits of the existing infrastructural services
in terms of roads, sewer, electriclty and stormwater reficufafion. As such, no further upgrading or provision of new

engineering services is anticipated. The new development will connect Into the exi

sting infrastructure,

| [REZONING FROM SPECIAL RESIDENTIAL 400 10 LIGHT INDUSTRIAL.
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SUMMARY OF FINDINGS:

.

e As perzone uses are jiiegal;

s Areatransformed;

= llegal uses operating in harmany;
s Area hegging for change;

«  Owners have recognised the need for changé and are converting their development to suit
s Ecénormic hive;

o Residential appearance lost;

«  Overall appearance leans towards industrial / mixed use; and

« Residential is somewhat spotty.
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4,0. PLANNING DESIGN PRINCIPLES AND APPROACHES

o ESTABLISHING A DEVELOPMENT STRUCTURE, le. idenfifying besic structuring elements which provide
development guidance, certainty, growth opportunities and flexibility,

o FACILITATING INTEGRATION, i.e. ensuring appropriate verfical and horizontal linkage of policles, intentions and
devaelopment,

e CREATING GENERATIVE SYSTEMS, ie. ehcouraging tHe establishment of development which generales
additional activities, variety and growth,

PROMOTING INCREMENTALISM, Le. acknoWledging devejopment as a continuous process arid faclfitating an
ongoing development process, -

CREATING A SENSE OF PLACE, i.2, buildingjon the specif: opporfunities of each lacation and encouraging the
creation of unique environments, :

CLUSTERING DEVELOPMENT AND ESTABLISHING A CENTRE STRATEGY, L.e. discouraging development
sprawl, encauraging the clustering of compatible developmen| and establishing a hierarchy,

[~

IDENTIFYING ACCESS ROUTES AS INVESTMENT L!NE§, {.e. ulllizing fevels of accessibility as guidance for
the location of development comiponents, L

RECOGNISING NATURAL RESOURCES. AS [P IMARY./ SETS, 1.6, poslfively integrating natural elements in
fhe creation of 2 human and sustainable envirog




i | 5.0 THE MOTIVATION FOR REIONING
| 51  OVERVIEW "

The proposed development is desirable from a contextual point of view for the following reasons:
{ | s The praposed development utilises the site in an appropriate and sustainable manner,

s The proposed development does nof impact negatively on the visual quality of the surroundinig development
in that its surrounding inferfaces are mostly residentlal and Indusirial. The propertles abutting the site are
mainly commercial and industrial. There are properiles in proximity fo the site that are also used for fight
industrial purposes. .

o tis untkely that the proposed development will have a significant impact on the existing road network and
that it will not contribute to any defays or congestion that may aceur on the adjacent roads and broader road
network in the vicinity of the area. Due fo the location of the property it is highly unfikely that there will be any
impact on traffic flows or any cause of congestion. As mentioned there exists many Light Industrial properties
which are sftuated in close proximity to each offier and which in essence should lead fo trafflc congestion,
but dug to the area being permeable, there ara no traffic related issues.

» The proposed development wifl not only provide Jight industry, but also add value and enhance the
immedfate and surrounding area. It will also be convenlent to the residents for their employment needs, as it
Is close to their hornes and no travel is needed for them fo get to work. The need {o rezone is based on the
existing use on the site, which has been In operation for a while.

= The proposed development Is strategically located In terms of being away from large amounts of traffic, The
praposed development finds itself nestled in an area hosting a range of mixed use development.

5.2 TO CONSIDER CONTEXT

A key feature that underpins the mofivation for rezoning is the potentlal use of the site to contribute to, and be mindful
of, the locaf context. Key issues for consideration here include:

= Scale and Intensity of Development

The rezoning allows for a greater compatibility of use in terms of acknowledging the local context of the area.
Therefore, the Light Industrial zone would affow for an acfivity that recognises the residential scale and intensity
of the swrrounding development.

= Increasing Amenify

The proposed rezoning allows for the creation of ah activity that would enhance the fivelihoods of the residents In
terms of employment and enhance the economy of the Claitwood area as a whole. Thereby, confributing and |
Improving towards 1he local services provided.

53 NEED AND DESIRABILITY

The maln purpose of establishing need and Efesirabﬂf‘fy Is 1o ensure that land use development proposals are [
necessary for development purposes and desirable in the public interest, resulting in sustainable land ulliization which |
is publicly acceptable and relevant in terms of overalfeconomic growth and development, convenience, and benefit at

(VAN
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all levels, The central question relating to development applications of this kind Is whether or not it satisfies the twin
citteria of need and deslrability’, That is, whether there is 2 need for the proposals and whether they're desirable,

The term "nead" and "desirability” is primarily assessed from the perspeciive of the common or public good. That is,
the primary issue is not whether the rezoning proposals are in the interests of the applicant, but whether it is in the
interests of the broader community. This in fum, needs to be examined from two perspectives: the degree to which
the proposals make a positive input into the lives of affected people, and the degree to which their impact may
impinge upon, of hegatively affect, other people’s rights.

Need and desirabliity has always been a fundamental principle of most Planning and Development Acts {the recent
legislation being the Spatlal Planning and Land Use Management Act), and is used as 4 yardstlek fo formulate and
assess development proposals. Moreover, It shall apply specifically to areas which fall under local development plans,
where the proposal may not accerd with adopted palicies‘or pfans.

531 Need

1. As mentioned before i the report, the zoning is for Light Industry, the need of which contribufes to the
development of the local economy. Local economies reap distinet benefits from the activifies of Incal
husinesses. Businesses, In turn, can have competitive advantages by employing a local focus in thelr service
and marketing activities, Some of the major benefits of light industrial development fo the losal econoty
irfciude a boost in employment rates and income in the community, fax Income increase for governments
and loyal customer's base for businesses. The standard of fiving Improves for the local as well Intrinsic in
light Industrial development is that they bring a wider range of services and amenitles in the focal area, Light
industrial land uises such as the proposed development play an Integral role on the development of the local
economy which has a ripple effect that impacls the community positively. i

2. The proposal is to seek approval for the operation of an already flourishing light industrial use. The opening
and running of the warehouse will generate employment opportunities for the people living in and around the
area. As the residents of the area are mostly impovetished, the proposed development will assist them in
faeding their children and faking care of their families. This will assist in the reduction in unemployment rate
in the region and the country as a whole.

3, Location and accessibility is one of the most important issues that have to be addressed and the determining
factors of the success of a business. Hence, in this case the proposed light industrial will be located in an
area where It has goad accessibillty, which will not have any negative impact with the existing traffic network.
Ttie land uses surrounding the development can use and serve the use of the site in question. The proposed
tand use will not have any negative impact on the surrounding land uses.

4 Recent sludies have shown that fight industial activifies are key to rapid economic growth In developing
countries such as ours. In recent decades, parlicilarly in Asfa and Africa, low skill, labour inlensive fight
industry, for instance, sewing clothes has been the key to fast economic growth in thase developing

cotntries.

5. Because fhere is litfle capital investment in the light industry sector it is relatively easy for a light industry
owner fo earn back his money fast. This Is Important because if the economy is growing rapidly the wages
for the workers are mast lkely to grow at the same rate. The light Industrial owner's business plan s
essentially based on cheap labow, but in a rapidly growing economy such as ours, cheap wages are
temporary and are likely lo double in as fitle as a decade, and recently even more quickly than that,

6. So the advantage of operating low key activitles Is crystal clear, Therefore, the need to rezone to Light
industrial. The success of these industries is directly proportional to the rate of economic grawth. As the
gconomy grows, they are more benefitted than any other industry. Therefore, many people with jittle or no
skifls can be employed and learn the skills they need to be able to support their families and be empowered.
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7. Establishment of light industrial capacity In this area will help SMME's expand and provide an opportunity for
others o join this sector of the market,

8, + One of dhe major benefits of light Industiial development such as the proposed development is that the
residential properties Increase in value. Residential properties located in close proximity to such land uses
have the convenience of having access fo places of employment. This convenlence Increases the value of

such properiies.

53.2 Desirability ' ,

In terms of desirabllity, the rezoning has a number of features fa ifs benefit. These are as foflows:

1, Local Benefits

The site identified for development ocouptes a desirable and accessible location in Clairwood. The site enjoys easy
access to 2 number of key roads which are highly valued by residents and consumers as it means quick and

convenient access the proposed development,
2.~ Spatial refationship fo residential areas

The proposed development is for light industry, therefore the local residents wilt benefit from this development in that
they have a variety of goods and services within walking distance from their restdences. Surrounding residents will not
have fo trave! long distances lo access places of employment. Therefore, the proposal can be seen as a henefit fo the

local residents.

As a light industrial development project situaled in an established context, the proposad development assists in §:
meeting the objectives of creating a compact oify.

3. Accessibility

The site has good access, being located along an exlsting tocal street, namely Houghton Road. The site Is afforded
direct access off Houghton Road, 1t is strategically located in terms of connecling to the higher order roads within the &
wider area. The site has easy access fo provincial and natioral routes, and is in close proximity to major aclivities,
services and facililes, (Refer to Annexure E: Traffic Impact Assessment Report). g

4, Traffic

The analysis of existing traffic volumes on the surraunding road network showed that there is little existing congestion |
on any of the roads including intersections thal are fikely fo feed the proposed site. The proposed development Is &
light indtistrial development of fow intensity and therefore will not cause fraffic congestion in the area. Moreover, |a=
parking will be accommodated within the curtilage of the site, thus miligating gongestion. {Refer to Annexure E:

Traffic Impact Assessment Report), ' :

5. impact on surrounding sccial facilities

The proposed devélopment Is an industrial development, and is Jocated within an area that has industrial, residential
and ofher commercial uses situated within the vicirilty, therefore blends in with the existing surrounding land uses. As
the envisaged industrial Jand use wifl ot be emitting noxious fumes and chemicals, the surrounding land uses will not
be negatively affected, The site is located a distance away from residential uses; therefore, any nolse caused by the §

warehouse will not impact on the residents.
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.6, Pracedence

From the site visit, it was found that abutting the site are other slies are used for industrial purposes.

-The red circle Is the applicant site and in the yellow indicates current precedent,
~The creep of industrial / mixed Use activity can easily be seen.

LEGISLATIVE FRAMEWORK

The legislative framework provides the mandate for various spheres of government oullining key statutory functions,
roles, and responsibilities within the housing development arena. This also provides an overall framework for co-

ardinalion and powers for delivery of mandate(s).

Alignment with the Principles of the Spatial Planning and Land Use Management Act
16 of 2013 .,

The pre-1994 planning was designed to serve a different political idea - segregation, differentiation and privilege. This
has resulted in the spatial form and seftlements that we have foday. Deeply entrenched, the issues of hiuman
settlement and access to land development and like opportunities have proven difficult to adjust. The Spatial Planning
and Land Use Management Act {16) of 2013 emerged thiough the Green Paper (1898) and White Paper (2001)
process {o replace the Development Facilitation Act as the legistative instrument to regulate spatial planning and land
use management in the country, Inferent In the legislation are principles namely: Spaf:al Justice, Spafial
Sustainability, Efficiency, Spatlal Reslllence, and Good Administration. All principles contalned in the act apply to &ll
aspects of spatial planning, land development and land use management,
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GOMPLIANCE WITH DEVELOPMENT PRINCIPLES IN TERMS OF THE SPATIAL PLANNING AND
LAND USE MANAGEMENT ACT (SPLUMA}~ ACT NO. 16 OF 2013

|
DEVELOPMENT PRINCIPLES

ALIGNMENT OF THE PROPOSAL TO THE
PRINCIPLES

8) The principle of spatial jusfice, whereby—

. past spafial and other development imbalances
must be redressed through improved access fo
and use of fand;

ii.  spafial development frameworks and policies af
all spheres of govemment must address the
incluston of persons and areas thal were
previously excluded, with an emphasis on
informal sefflements, former homelend areas
and areas characterized by widespread poverty
and deprivation;

fii.  spailal pfanning mechanisms, including land use
schemes, must Incorporafe provisions that
enable redress in access fo fand by
disadvantaged communities and persons;

i, land use management systems must include alf
areas of a municipalily and specifically include
provisions that are flexible and appropriate for
the management of disadvantaged areas,
Informal setflements and. former homeland
areas;

V. land development procedures must include
provisions that accommodate access fo secure
tentre and the incremental upgrading of informal
areas; and a Municipal Planning  Tribunal
considering an application before if, may not be
impeded or restricted in the exercise of ifs
discrefion solely on the ground that the value of
fand or property Is affectad by the outcome of the
application;

The proposed application Is consistent with the spatial
planning principles altuded herein In that;

-The proposed development wil create employment

-opportunities in the following:

Maintenance
Seourity
Manutacturing
Cleaning

B0 N wa
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b} the principle of spatial sustainability, whereby
spatial planning and fand use management
systems must—

. promofe land development thaf is within the
fiscal, institutional and administrative means of

The proposed development meels with this spatia/
planning principle in thak:

The development js economically sustainable in that it
is located in close proximily fo amenities that are
appropriate to residential uss, This cuts fravel costs, and

SERALRRIDE AL GO IO G NEN R DSTAT
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[ the Republic;

. ensure that special considerafion is gven to the
protection of prime and unique agricuftural fand;

fii.  uphold consistency of land use measures in
accordance with environmental management
instruments;

v, promote and stimulate the effective and
equitable functioning of land markets;

v.  consider all current and future cosls to all parties
for the provision of infrastructure and soclal
services in land developments;

v,  promote fand development in focations that are
sustainable and limif urban sprawl; and

Vil result in communities that are viable;

the time taken by long distance travel,

-Fhe development is smafl in scale and will therefore not
corfribute to urban sprawi within the area. Furthemmore,
it is proposed In a well-veveloped area,

-The proposed development is located In an area with
adequate fnfrastructural services and therefore the
dovelopment will connect fo exisiing infrastructural
services. As such no major upgrades wilf be needed.

-The proposed development is located away from
environmentally ~ sensitive  areas. The proposed
development doss not form part of DMOSS.

6] the principle of efficiency, whereby—

i, fand development optimizes the use of existing
resources and infrastructure;

i.  decislon-making procedures are designed fo
minimize negetive financiel, social, economic or
environmental impacls; and

{il,  development applicafion procedures are
efficient and streamlined and fimeframes are

adhered to by all parties;

“The site Is located in an already buiif precindt hence the
development will utilise existing infrastruciure thus
mitigating the costs of implementing new Infrastructure.

“The information that is required by the Municipality will
be provided fimeously.

-The site Is already senviced hence the development wi
utilise existing infrasiructure that s sewer, electricity,
stormyater, roads and water,

d) the principle of spatfal resifience, whereby-

i flexibility In spatial plans, policies and fand use
management systems are accommodated to
ensure sustainable livelihoods in communities
most likely to suffer the impacts of economic
and environmental shocks; and

The proposal meets all requirements in terms of spatial
plans and policies.

~The proposed development is in line with the policies
and land use management and will nof have a negafive
fmpact in sustainable livelihoods of communitiss.

The proposed  development provides — economic

opporunities for the Jocal members, thus mgking them | &

resifient economically.

e} the principle of good administratfon, whereby—

j. all spheres of govemment ensure eft infegrated
approach to land use and lend devslopment that s

quided by the spatial planning and Jand use

-The proposed dsvelopment meefs the Spatial Planning
and Land Use Management Act as demonstrated in the
report,

- The public will be given an opportunity fo participate. All
interested and affected parties within a radius identified

T~ ] [ ——
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management systems as embodied In this Act:

i alf goverment departments must provide thelr

sector Inputs and"comply with any ofher prescribed
requitements during the preparation or amendment
of spaffal devalopment frameworks;:

fi. the requirements of any law relating to land
development and land use aremef fimeously;

I, the preparation and amendment of spalfal plans,
policies, land use schemes as well as procedures
for deyvelopment applications, inchide #ransparent
processes of publlc participation that afford all
parties the opperfunity fo provide mputs on mafters
affecting them; and

v. policies, legislation and procedures must be clearly
set in order fo info and empower members of the
pubife,

by Municipality wilf be notified as per the requirement of_]
SPLUMA fagfstation.

DEVELOPMENT NORMS AND STANDARDS OF
THE SPATIAL PLANNING LAND USE
MANAGEMENT ACT (ACT 16 OF 2013)

ALIGNMENT OF THE PROPOSAL TO THE
NORWMS AND STANDARDS

1. The Minister must, after consultation with organs of
state in the provincial and local spheres of government,
prescribe  norms  and  standards  for land  use
management and fand development that are consistent
with this Act, the Promotion of Administrative Justics Act,
2000 (Act No. 3 of 2000), and the Intergovemmentsl
Relations Framework Act,

2. The norms and standards myst—

aj reflect the nationat policy, national poficy priorities and
programmes relating fo land use management and land
development;

b} promote soclal inclusion, spatial equity, desirable
sefffement  paffemns, rural  revitalizatlon,  urban
regeneration and sustainable development:

¢) ensure thaf land devefopment and lend use
management  processes,  including  applications,
procedures and fimeframes are efficlent and effective;

| 4} include—~

The proposed rezoning has considered the prescribed | 1
development noms end standards as per the Act
{SPLUMA). The anelyses of exisiing land use pafterns
in refation to the proposed have been done,
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I g reporf on end an analysis of existing land use
petlerns;

' ¥
i, a framework for desired land use patterns;

iii. existing and fulure land use plans, programmes and
profects relative to key sectors of the economy; and

lv. mechanisms for {dentifying strategically Incated
vacant or undenttilized land and for providing access to
and the use of such land;

) standardise the symbology of aff maps and diagrams
at an appropriate scale,

f) differentiate belween geographic areas, {ypes of fand
use and development needs; and

g} provide for the effective moniforing and evaluation of
compliance with and enforcement of this Act,

Alignment with National Development Plan

The Nafional Development Plan (NDP) emphasises the need for more job creation in the country, The vision for the
year 2030 is thal unemployment will be reduced to 6% from the cument 252% {(as per 2013). One of the key
strategles for employment creation is promoting employment in labour-absorbing industiies. The plan states that A
large percentage of Jobs will be created in domestic-onented activities and in the service sectors. Some 90 percent of
jobs will be created in small and expanding firms. The economy wilf be more enabling of business eniry and
expansion, with an eye fo credit and market access.” The vision for 2030 is that the share of small and medium
businesses apd firms in output wilf grow substantially.

Afignment with KZN Provincial Growth and Development Plan

The KZN provinclal government understand the need and infegral role played by Small Medium and Micro-sized
Enterprises. This is mentloned in Sirategic Objective 1.4 of Sirategic Goal No. 7. The provinclat government has
identified that there [s a fow success rate of start-up SMMEs within the province.

The alm, therefore, of this objective is to encourage the establishment of SMMEs, especlally in areas that are
disadvantaged; the Canelands area being one of them. The Strategic Objective just mentioned identifies 3
inferventions that wifl facilitate the process of SMME promotion?

HOUGHTON ROAD

§ 1 Kwazulu Natal Provinclal Grovith and Development Strategy
| [TREZORING FROM: SUECIAL RESID ERNTIAL AU e il INBUSTRIA L
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Alignment with the Infegrated Development Plan

The EThekwini Municlpalty expresses the need of the fertiary sector {retail/commercial) in the region which makes up
for 22% of the mefro's Gross Domestic Produst, Furthermore, figures show that in 2043 the tertlary sector contributed
to 73% of employment generation, This Is evidenced by the many retail store existing in Durban. These metro provide
sustained employment In all aspects, and contribute to fike economic spin-offs resuliing more economic growth and
development? In light of this, the proposed development is in line with the IDP in that )t creates employment |
opportunities for local residents, and it stimulates economic growth and development in the area within which it finds

itseff,

Alignment with the Spatial Development Framework and Contral Spatial Development
Plan

-

Sz
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The above map shows the Central Spatial Development Plan. Depicted thereon is the proposed site in refation fo
the pians. According to the map, the area in which the proposed development finds Ifself Is earmiarked far future
industry’. Although eamarked for such, light industrial development and residentiat devetopment are congruent
land uses and do not conflict with each other. Future resldential developmen! transtates to a thieshold viable
shough for Hight Industital development to thiive, The presence of ofher commercial developments in the area
altests to the fact that to land uses go hand-in-hand. In this sense the proposed development aligns with both
the Spatial Development Framework and Central Spatial Development Plan.
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The above map shows the Spatial Development Framework, Depicted thereon is {n proposed site In refation to

the plans. According to the map, the area in which the proposed development finds ftself is earmarked for Future
industry. .
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Alignment with ihe Local Area Plan and Land Use Management Scheme for the Back
of Port Interface - Chapter 5: Social Impact Assessment

The relationship between indusfry and residential areas in the South Durban Basin

The SDB Is home fo the largest industrial and manufacturing centre in KwaZulu-Natal, It Is the second largest
industrial cerfre in South Africa, which Is predominarfly a petrochemicel and chemical hub that confains
manufacturing industries. The majority of the land In the SDB is zoned as Industrial, It is an area fhat confains a wide
range of econamic and industriat activitles, including heavy and light industry, ‘micro-manufacturing, warehousing,
commercial business, fhe port and the DA All of these acfivities take place within and around dense middle to lower

income residential areas,
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6.0 CONCLUSION

This report has provided the background, a statement of the current sitvation, and motivation which support the
rezoning of the site fo Light Industrial. The proposed rezoning allows for the development of a light industry In an
estabiished environment, We believe this to be in keeping with the existing context and existing studies. The rezoning

is aligned with proposed spaffal ptans.

The proposed rezoning allows for the current development to-align with the scheme. We befleve this to be in keeping
with the current context at a Jocal level by formalizing the existing development. Judging from the above key poinis, it
can be seen that the proposed development can be seen as being both a "need” and *desirable” at a local level. To
conclude, it should be noted that the establishment of need and desirability in a case of this kind must be examined

from a number of perspectives;

o The best use of the land

The issue of whether or not the proposed use represents the best use of the site in question is a central ong foany | , -

development application. The “best use” of the land must be viewed from one important perspective: from the site’s
jocational uniqueness, The site is suifed for light industry and its location to the surrounding industrial developments

is advantageous, In addition, the site's location along distriot and locat transport networks assist in increased |5’

accessibility, making the positioning of the site more desirable. Furthermore, ifs accessibilfty and being ufilized as 2
support base for the immediale surrounding residents makes the posifioning of the site more desirable for the

intended rezoning,

o [mpact on {raffic flows

An importard fmpact, which needs fo be evaluated, therefore, is the polential effect of the project on traffic flows, and
the impact of these flows on the operation of the site at a broader scale. Significantly, this evaluation needs to occur
at two scales: Impact on the surrounding areas and the Impact on the larger sub-district. it is submitfed that there will
be no traffic impact on the existing road network as well as the surrounding sub-mefropolitan network. This application

is submitied on the basis that there will be no traffic congestion.

e Impact on surrounding uses

There are no foreseeable impacts on the surrounding amenities to any considerable degree, as the proposal does not
invojve any additional development, but rather formalizing the current industrial activity on-site through means of

rezoning. It s clear that the proposed rezoning will not change the overall chiaracter of the area; however, it will e
improve the nature and integrily of the surrounding existing residential and business areas by aligning with the L

scheme,

« Environmental consiterafions

As the site does not form part of D'MOSS, and since there are sensltive areas idenfified on-site, no environmental
scoping reports would be required. n addition, the site currently accommodates light industrial structures, of which the

proposal seeks fo rezone; no additional development will be undertaken. As the industry is fight and will not be §
producing any noxlous gases it will not have a negative Impact on the residents living around the area and on the &

environment as a whole. Light Industry can be viewed as low impact,




« Concluding statements:

Judging from the above key poins, it can be seen that the rezoning can be seen as being both a ‘need” and
“desirable” at both a ocal and sub-metfopalitan level. '

In addition, other merits to be noted include:

o]

As can be seen, the proposed development is both needed and desirabfe, and meef the requirements of the
Jocal fown planning scheme and Ifs confrols and regufations, and conseguently, the Céntral Operational

The development of the site will assist In meeting the demand for light industry in the area. in addifion, it will
allow convenience fo the surrounding residents in ferms of having their employment close by.

The development of the site it is argued, does not impact negatively. on the surrounding environment, in
terms of visual and traffic mpacts. Instead, the proposal will play a crucial role In upgrading the tivelihoods
of the residents living In the area by providing further jab opporturnifies In an area that has an acute shortage

thereof.

The development of the site will cater for the needs of the existing area hence the needs of the surrounding

Jocal area and sub-metropolifan context.

The rezoning of the site it is argued, does not impac{ negatively on the surrounding environment, in terms of
visual, and traffic impacts as there will be no additional development on-site.

No conceivable inferference with amenities will arise as the site currently accommodates an existing light
industry development,

The proposal complies with all respects with the objectives specified in the Spatial Plapning and Land Use
Management Act, 2013 {Act No. 16 of 2013) and the Ceniral Town Planning Scheme.

Entity Is respectiully requested to approve this application.

The Undersigned as duly authotized by ZIMANGA URBAN AND RURAL DESIGN CONSULTANTS (PTY) LTD cg,

herewith confims that ZIMANGA URBAN AND RURAL DESIGN CONSULTANTS {PTY} LTD co HAS APPLIED DUE

DILIGENCE TO THE CONTENT OF THIS Rezoning Application and takes full responsibility for its contents.

.........

.........

.......................................

.......................................

Checked By: Mr. Philani Cele

MSACPLAN: A/217/2010
MSAPI: 12138
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. . B AW AFF FURD

DEVELOPAENT PLARKING,
FHUIROKAENT 2 BRANAGEMERT URIT

166 KE Masinga Road, Durbar 4001
PO Box 680, Durban 4000
Tel: 031 311 1111, Fa: 031 311 7776

' NITIAL ENQUIRY Form no. . 0. 7.2 05 2918 | pate oo s gz
[ APPLIGATION NO.veveseeeneeeecns s sesaesessasessrsssssansseasse

~ STATUTORY APPLICATION FORM FOR CONSIDERATION BY THE
| |ETHEKWINI MUNIGIPALITY LODGED IN TERMS OF THE ETHEKWINI

MUNIGIPALITY: PLANNING AND LAND USE MANAGEWMENT BY-LAW 2016
r (M{UNiQiPAL NOTICE 114 of 2017) AND THE APPLICABLE SCHEME

E?Jﬁ?ﬁ& note that ALL sections of this form MUST be completed.

:ﬁ PLEASE TICK APPROPRIATE APPLICATION TYPE

TYPE OF APRLICATION

CATEGORY 1 - in terms of Section 26 of the Planning and Land Use Management By-law
AMENDMENT TO THE SCHEMES '

CATEGORY 21in terms of Secticn 27 of the Planning and Land Use Management By-taw - '
APPLICATION FOR REZONING OF LAND WITH OBJECTIONS

: nee - Jamdse Management Bragel -

[NTRODUCTION OF A NEW AREA (EXTENSION OF THE SCHEME)
[AND DEVELOPMENT APPLICATIONS DEVIATING FROM THE PROVISIONS OF THE MUNICIPAL
SPATIAL DEVELOPMENT FRAMEWORK (MSDF) ) » o

" ZONINGS OF LAND , L

! _CATEGQORY 3 in ferms of Section 28 of the Planning and Lahd Use Management By-law P

APPLICATION FOR REZONING OF LAND WITH N,O_QBJECTIONS AND IN LINE WITH THE MSDF v

CLOSURE OF ROADS AND PUBLIC OPEN SPACE

CONSOLIDATION

DEVELOPMENT OF LAND QUTSIDE A SCHEME AREA {(MAJOR ﬁ’PUCATiONS}

SPEGIAL CONSENT .

T TGWNSHIP ESTABLISHVENTS

REMOVAL OF RESTRICTIVE CONDITIONS o . o o

SUBDIVISION - R

-Jaw

“GATEGORY 4 in tems of Section 29 of the Planning and Land Use Managemant By
SEVELOPMENT OF LAND OUTSIDEA SCHEME AREA (MINOR APPLICATIONS)

NOTARIAL TIES

RELAXATION (WITH CONSENT)
SCHEME EXEMPTIONS {i.e. Home business, B&B & Tuck Shop, etc.}

S THIS A COMBINED APPLICATION? (Tick (he appropriaie box) [ YES i M
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BY:LAW APP FORM

APPLIGATION I8 MADE IN TERMS OF ..........7 0N
[':DETAELS OF APPLICATION: (detall woat the spplivation Is or. Any sxolusion renders the appliaation nulf and vold)
1(\)“32@\%6&\9 ovication..of ERE..3049. . Ponna. Lok, Duitcn
[ GOMépecxm@%\dﬁﬂt\mm@Uﬁﬁtfﬁdvﬁtﬁal

ARTICULARS OF SITE
CCer 3eq Duans Grank.

Cadastral Description; ...,

g’"’}...u-.,...u...”.,..A.A-..--..‘.nn.u“.'4-....”-...:.—“.u...........-u..w‘-...u....u..,.\.."...,..n..na:...._.n.....»-n..-u-..n-,..u e
Street Address: fL}—OB\‘HDb@V\toﬁ?\Oﬁ e ebtees e rensen
[MAvea of Land: ‘?)OZ?m revereenn Title Deed Nox @D@of’;@g$§/2@ﬂ
I 1
Rﬁnumber{forpayment BUFBOSES). 1o venrecramenr i cprmessesences e enes

PARTICULARS OF APPLICANT (appiicant as defined In section 21(5) of the e Thekwini Municinality Planning

and Land Use Managerment By-Law 2017}
naa.. Wean  oad. Bual | Design  tonsoitants.

| NAVE: ... thsr%U :
Soiee goy ehiaves, Sy Buiding ..

PHYS]CALADDRESS;...«.”..., i :
A Bhedond Crele. umhiang@....cooe 2L

f"(tidifferam 10 BDOVE) «evnveviivsiranioriorn

Tel. No. (W) @31} 566 FFUDS . (HUerT s FAXNOATI) b
Emai Tannpaol @Timangaeensoionts: (02, .

SIGNATURE OF APPLICANT e
r f':‘,‘-“-"-},FESSfOM]‘-\L REGISTRATION NUMBER (oot oo e ree e vt s e b e

~ PARTICGULARS OF REGISTERED OWNER (to be signed by all registered owners)

ix . WV\
)
,..u.....u...u.....4...4..4.‘;..,”.....u,..-.........".........u..............,.u.,n.,....u,......n...-..4,‘.......A...“.-.....“.....u...,...,..n-

NAME: oovirie

ye eledldemsiaareseata it hoeriattaeseatattrriaesbiant

PV SICAL ADDRESS oo iitremer i irmerinesirs s st s semese s sasss by s S EhbrsRss

Bt adeliemdinsainkiratat vt itysasiistansanne

Vivesraviaribride))

I {15 Gifferent 16 AROVE) . .oe.ccerreisrerasn st s s s e

TOl Mo QW) ) () (o) FAXNO. (r0)s e serresses e

Cll NO. viregeirnviarrerrsmresmisinsnsrprenmisssa s E B i eeeeee e e e stes e o s amanh A R AR eeR A AR RS SEn  rn So

-1 hereby declare that | am: I Tenant (P.OA} {1 Other {P.0.A.)

%Reg‘xstered Qwner

Note 1:  Where the owsier is @ Body Corparate, & member of tha Body Carporate,
Corporation, a lefier of Authority Is reguired.
Noie 20 Sectional Title appilcations require minutes of Body (f/

'} Sectional Titjle Holder 1 Legal Representative (P.O.A)

Director or a Member of a Compeny, a Trust or a Close

arate meeling at which consent was granted.

' 'Q_}f”ﬁ“m NG soooesecsassoersesssers s

SIGNATURE OF REGISTERED OWNER/S ...... [/L n

e LEUNOL i i

O};

QIRNATIHRE (FF REGIATERED MANFR/S

A

Cendlol ... SCHEME

e y——— e e e




A complete application (as referred in the eThekwini Munigipality: Planning and Land

|53

BYI~LAYY AT UV

Cioi6-titunicipat Notice 144 oF2047) musteonsistof the following:

-

—

Use Mahagement By-Law

4

1. Capy of the initial Planning enqulry form

2. Owners Consent (original or certified copy )

3. Copy of Title Deeds & S-G Diagratm/ General Plan

N

4. Bond holders Consent {original or certified copy)

5. & copies of Planning Mativation, Site/layout Plans and Locality Plans. One electronic copy in

PDF

6. Zonhing and Land Use Plans

7. On-slte Parking Provision and schedule

R

8. Approved Traffic Impact Assessment/Statement (Wh‘ere applicable)

. Copy of Environmental authorisation from Department of Agriculiure & Environmental Affairs

(where applicable) _

10, Geotechnical reporl {where applicable)

11. Body Corporate Consent/ Hon;elPropedy Owners Consent etc. (where applicable]
(original or cerlified copy)

12.In the case of a Trust- a resolution authorising such application be made (where applicable)

(criginal or certified copy)

13. Power of Attorney / Authorization (i not signed bym%Hé Registered Owner) o
{original or certified copy)

“¥4.In the case of an application for the Alteration, Suspension or Déletion of Restrictions relating to
Land, which creates & servitude in favour of another property, the names & contact detalls of alt

senvitude holders I )
15, Any other informafion that may be considered by either yourself or the Municipality as being In

_ suppoatt of your application _

"18. Clearance from External Organs of State, whichever is @pplicable (where éppiicabie) nclusive

bul not limited to

7. Waler Use License Development of a site maybe subject to a water use license application (in
terms of section 21 of lhe nafional water act 36 of 2008) In the event of water course ob slte or
withilrt 500m of the property/tes/ the applicant must either obtain the necessarily approval or
witten confirmation that a fleense is not required from eThekwini Department of Water And

Comtuents from the following Organs of Siale are attached:

T Department of PUE)HG Works é}ia"[and

Depariment of Agriculture Forestry & Fisheries Depariment of Water and Sanitation

Cooperative Governance & Traditional Affalrs -
©OGTA | Departmentoffowtsm

Department of Economic Development Toutlsm ESKOM
and & Environmental Affairs (EDTEA) '

Passenger Rail Agency of South Africa

Transpet Frejght Rail

‘Depertment of Bdcatlon — | (PRASA) .
Provincial Department of Transport
DR e e mon
. . South African National Roads Agency

Department of Mineral Recourses

S— R . e e

YTIER
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[

r . BY-LAW APP FORM

n ‘;s;m;;s-%;;};ﬁe follewing De::”a;gm@m_-t-s-a%fe attached;
Blodiversity Impact Assess;;;;i;;anch Health ) §
Coastal, Stormwater & Catchment Management \/ Trurap

ri, .E;sign Review Panel | ) Metro Police "

r Durban Tourism ) o Metro Waste Water o \/

P .
Economic Developmant Poltution Control

~ i S . -
Qecfﬁc!ty Roads Provision

r {:;vis'onmentaf Pla;z;ning and Ciime;te Protection \/ MS;JI;—Laboratory )

fv eTh;kw;:Traf;;Amh;my . - é;f;égic P[armmg - _\m/_
eTheI:winI Water and Sanitation | »\/ i Urban Management

( , - R - - — R : g

f

*Complete Application means a land development application which is ready to be advertised or has undergone
the pre-submission process, and is accompanied by, including but not limited o, authorisations, comments and

speciafist reports and studies;”

- bEEPP‘V/ W?ML" o v {Applicant) affin that the information and documentation

submitted in this complete application Is as per the information and dosumentation assessed and commented on by
the relevant internal and external departments and has not been altered in any form or manner.

Flbn

rasasiane

Signature of Applicant .., )44

Y
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POWER OF ATTORNEY

I, the undersigned, in my capacity as owner do hereby constifute / appoint/ nominate MR. B, RAMPAUL
(D NO. 730204 5208 082) o representative of ZIMANGA URBAN AND RURAL DESIGN
CONSULTANTS ¢c fo act as my lawiful agent fo make the necessary applications for the securing of the
applicable planting rights and fo apply for the necessary document or undertake necessary activities /
actions! for the finalisation of the same relating fo ERF 309 DUNNS GRANT, CLAIRWOOD, situated at

140 HOUGHTON ROAD, CLAIRWOOD.

L./

¢ andowner's Nams & Signature Dafe
—t '
< Lrafe o1_May 9018,
Witness Narme & Sfgnafure Date
DiEkpeds R pmadpdit- W% %[07 [0
Agent Name & ngnarure Date




o
q

N
f

-
f
4!

HOUGHTON R




N e

T& BAMEOD LANE
BINETOWN

g 1, %L
dnn TR

e

3

M VOEERESS Vi )

DEED OF TRANSERR

BEIT I—IEREBY RNGWN:

rupr Proidkerdiedl (Omieded

iy Pwiematztzbm T?ata‘l CoRieyanter . agpeamd before roe, Registrar of

Be%:éis ﬂ;\r thé B iﬁ'ce pi. K :
t&“z

IV

?HEEECWGRIN ’fﬂﬁﬁfsmfm OF TRE LATE
X AN NO- 5 38 Qlf/ﬁ?ﬁ

sl atel afk’zemmeﬁt;zmxg, ahe, th : gm
sed heniio by Lt

&




Tt

\6L

FAGRE '

- WEEREAS SHRLKISSOON DREVNARAYAN: silis. died wesrate on the:

g% Rehruszy D01 andwhe. was matdled In Community.of Broperty 10

DASHEATEY DEVNARATAN, TDENTITY NUMBER; 330525 00 o408 iy the

" tagistenad owner of the bélowmsttions prepeiys

T° AN WmREAS, DASVIATHY DEVNARATAN, IDENIITY NUMBER!

Ay
“

MARRIEEVIN CON
) R0 BAGH OTHER

B e

AND WEEREAS, DASMATHY DEVNARATAN I8 entitied toé Halfsiimedi the
belswieRtoner Prapesty by uirtie of sl matriage iy Commumity of

Broperty

" AT WHBREAS; in termms of'the bt Last WAl apd Testament of the

“Aeneated gnd SUrtling spouse DASMATHY DEVNARAYAN, Gnted fie &5

Jupe 2OOT énd gé%ne&"atﬂéiﬁﬁgé, e detedyed’s share wad Pegueath 10 the
belowinéntioned halry |

330305 0094 088 did o ‘the. 138 March 9010 sledt o adiate 16 L fersns of.
the Joirt Lagt Will'end Testaguent of the degsesed. And herself dated the.

B4 June 2007 endl sigmed af Ieipiiego;

AND WRERFAS in tetm Clavies 5.4 of the seld Tast Will and Testarent o
the deeemser wnd Surviving Beiss Dasindthy Devnardyat, IdentityNumiber
250905 G094 08B 1hs beldiymeitioned Hei is sntitled fo: the belowitrertionbd
property;

NOW THEREPORE, the said Appesiet i her capdolly aforésiid did by-thes
pmsetdd opde gnd transter e Heeerproperty o end on bekelf ol

NIKEIEAN AJAY SHAR
TDN%NTFTY NUNBER; 881017 5093 082
URBSEIA RAJIND SHAR

IDENITY NUMBER: 850316 0212 081
(AREIEDIN GOMMUNITY OF PROPERTY

thelr Hiizs, Biecutots, Alldiinistralors ang 3 ;ﬂxszsi'gns;ghp following 7 ?*”'A‘S‘tf

BRES0Y DUNNSIGRANT
REGISTRADION DIVISION BT
PROVINGE OF RWAZULUNATAL
= N EXIENT-1802 (CNEXHOUSAND
THRER HUNDRED AND TW0)
SQUARE MBTRES

Fibst etmatervad Fry Dacdt of Tearisfis N, T 8798/ 1907 with dtageam
arinexedl thereto and hield by Teed of Tramsfér Ne- 719011/ ghelac

“Yerrive
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FHIS PROBERIC IS SRANSREREE:

&, Subfeet to theddletefing andreondifions in 8 for.and stll in fores
@l epplipable contained Hri fhe ofipial Goverprent:Grant e, 878
" datel] T4 day of Jamgaty 1870,

%5, ${fith the bensik over the remajtder of fhig kald Lot ¥ of the e o the
Rogd shown on, i dagiant.of said Lot 187 as ereated in Detd of L

Frirafor No., & e EYEEY Y

 HEREFORD the $4id Appewees: enfuneing l fe tight and Hilewhich:the
said i
BEPATE LATE SARI KISSGONDEVNARAYAY:
AND SURVIVING SPOUSE DASMATHY DEVIARAYAN

siepetofore had o ths pransisgs 4 in eonstquends alsy akaovibdes it /Her
wr b entiraly dispossessed;oland distntitied 16 the same, ahd that By yirfig

. 4rthese presents the faid
NRETHAN A9AY SHAH

AND «

URBSHIKA RifID sHaAn

Married &5 aforssaid
their Heirs, Bxeoutors, Adtinistrators and. [or Asslgis, fowisand
‘hendelortl shiall he eutifled thereto, conformably 8 Jocal pustom, the State,

| howevers regervinig IS g and finally atknowisduing the Valio of the

pEGHEAY 0 Pe £he sym of RASD-000.00 {TWO HURDRED AN THIRTY
THOUSAND RANE),

2% VATRESY WHEREGE 1, the shid Registrar, tggether with the Appéarer
Bawe subserbed fo these preserits dnd haus caused the Seal o Office & be
afva KBETENS.

?’%:s SIBRED, FRECUTED AND SEALED at the Cffivs of the Registrat o
© s, & Pistermatizburg in the Proviaes of vaZuhi-Nafehen ey, 18
Yot 4 * 1.
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1. Traffi¢ impaoct assessment cover

2. Letter signed by BECSA registered professional

3. Development Farticulars
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Trefiic Impact Assessment Report NSA1058 — 140 Houghton Road, Clairwood

1. Development Particulars

1.1 Development Deseription and Location

N8A Consulting Engineers was appeinted to conduct a Traffic Impact
Assessment (TIA) for the Proposed Rezoning of Erf 308 Dunns Grant,
Durban from Special Residential 400 to Light Industry. The proposed
development is aiso known as 140 Houghton Road, Clairwood, The

proposed development has a total site area of 1 302m?2,

This report is in support of the rezoning application,

The site locality and aerial photograph is illustrated on figure 1 and 2

respectively.
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Figure 1: Locality Plan
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NSA1058 — 140 Houghton Road, Clairwood

1.2 Land Use

Figure 2: Aerial Photograph of Site

Current Zoning: Special Residential 400
FAR: N/A
Coverage: 50%
Height: 2 Storeys
Site Area: 1 302m?
April 2018 Page 2 of 32 NSA Consulting Engineers
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NSA 1058 ~ 140 Houghton Road, Clairwood

Proposed Zoning: Light Industrial
FAR: N/A

Coverage: 50%

Heightt 2 Storeys

Site Area: 1 302m?

The Town Planning controls are fllustrated on Annexure A.

Proposed Development

The proposed development currently consists of a Storage/Warehouse
facility that is accommodated within two buildings on the site. The

development provides work for locals that are within walking distance of the

development.

However now with the same intention for the locals, as per the town
planning report prepared by Zimanga Urban and Rural Design Consultants
the developer wishes to develop the property for industrial use,

The extract from the town planning report is illustrated on Annexure B.

Study Area

The study consists of evaluating the impacts of the proposed development
and developing mitigating measures where negative impacts exists in order
to meet the requirements of the relevant authorities. In general, the scope
of traffic studies is limited to intersections (and road networks) that will
deteriorate significantly, due to the development-generated traffic.

April 2018

Poge Sof32 NSA Consulting Engineers
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{— ' Traffic Impact Assessment Report v NSA1058 ~ 140 Houghton Read, Clairwood

. It is a common cause that the traffic impacts of new developments are
I- l " concentrated on the immediate transportation network with these impacts
dissipating rapidly further away from the development as more access
opportunities become available and traffic disperses onto the broader road

s

network.

-

Consequently, the impacts of the proposed development are limited to
—} adjacent road network, with the key focus on the following intersections!

- o Houghtori Road and Horsham Road
o Houghton Road and Persadh Road

The Road Network is illustrated in Figure 3.

l Pigure : Road Network

April 2018 Page 4 of 82 NSA Consulting Engineers
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NSA1058 - 140 Houghton Road, Clairweod

3.1  Back of Port Pian
Majority of the area surrounding thé Clairwood Suburb is currently in use
for industrdal uses, Warchousing, small-scale businesses and other
manufacturing type of companies. Over the years Clairwood, once knawn
as a residential suburb has gradually been infiltrated by businesses. As per
the Back of Port Plan compiled in the Concept, Framework, Precinct Plans
and Zoning Framework Report by IYER Urban Design Studio illustrates a
change in the primary residential Land use:
The Back of Port Plan is fllusirated on Annexure C,
As per the change in the primary landuse of the area from residental, the
existing roads that do not meet the minimum road width reguirement and
do not consist of road pavement layers that would support the loading of
vehicles in an industrial area therefore the existing roads will be subjected
to upgrades on a large scale. The roads will need to be upgraded to a
minimum width of 7.5m and will be subject to a redesign of the road
pavement layers for industrial use.

4. Background Information
Road Name: Houghton Road
Road Width: Varies between 5.0 - 5.8m
Road Reserve: 12.0m
Road Class: Class 5
Number of Lanes: 1 lane in each direction
Region: Central Region
Authority: Ethekwini Municipality
Surface: Asphait
Speed Humps; Yes
Sidewalks: Yes (sections of sidewalk broken off)
Street Lighting: Yes
Line Marking: Centie Line — Not Visible

Apdl 2018 Page & of 32 ‘ 7 NSA Consulﬁng Ehgincers -
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r ‘Traffic Impact Assessment Report . NSA1058 ~ 140 Houghton Road, Clairwood

F Road Name: Horsham Road

- Road Width: Varies between 4.8 - 5.5m

!- : Road Reserve: 1.0m

‘ Road Class: Class 5

f M Number of Lanes: 1 lane in each direction

3 Reglon: Central Region

M Authority: Ethekwini Municipality
Surface: Asphalt

} Speed Humps: Yes (In sections along the road)
o Sidewalks: Yes {sections of sidewalk broken off)

Street Lighting: Yes
Line Marking: Centre Line — Not Visible

gﬂ Road Name: Persadh Road
Road Width: Varies between 4.7 —~ 5.2m
A Road Reserve: 12.0m
Road Class: Class 5
3 Number of Lanes: 1 lane in each direction
Region: Central Region
[ Autherity: Ethekwini Municipality
Burface: Asphalt
o Speed Humps: Yes
Sidewalks: No
Street Lighting: Yes
Line Marking: Centre Line — Not Visible

Road widihs could not beé determined accurately due to over grown
‘ vegetation along roadside. The sidewalks that are on either side of the road

are broken or missing in sections along the road. The roads show extremely

b deteriorated conditions.

Apdl 2018 Page 6 of 32 NSA Consulting Engineers
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NSA1058 - 140 Houghton Road, Clairwood {

Tahle 1: Road Classification Bystem

L i s s i - e e e 5o

Class 1% | Freoway - High mobliy, no or very Timied ot

grade access: No traffic calming

1010veh /br/lane

Clasg 2%

Major Arterial / Regional Distributor — High
mobility, Hmited at grade access (intersections},
ne direct property access. No traffic calming,

820veh/hr/lane

Class 3%

Arterial / Major Collector — Balanced mability and
accessibility function. Traffic calming only to
consist of signage and road marlkings.

790veh/hr/lane

Class 45

Collector ~ More accessibility, less moobility, direct
property access. All types of  traffic calming
allowed.

As Per ETA Manual

Class 5

Local Strect ~ Limited mobility, more accessibility.

All types of traffic calming allowed including speed’

humps.

As Per ETA Manual

#

|

iy

vy

AN
N

*Source: Highway Capacity Manuat 2000 — Exhibit 10-7
“*Source: ETA Manual October 2015

5. Bite Investigation

Observations during the AM peak hour revealed that there is a minimal flow
of traffic along Houghton Road however, we had observed that the area is
constantly utilised by pedestrians throughout the day such as children that
are attending schools in the neighbourhood, workers and residents.

The roads however show exiremely deteriorated surface conditions. The

sidewalks are broken at intersection crossings and in intervals along the

roads.

The area was once predominantly a residential area however over the years
lght industrial, trucking, commercial and other developments have
infiltrated the area gradually turning the area into a Mixed Use area.

April 2018
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Traffic Impact Assessment Report NSA1058 ~ 140 Houghton Road, Clairwood

The land uses in the area consist of Place of Worship, Retail {Hair Salons,
Small Teargoms, Fresh Produce Supermarkets}, Scrap Yards Catering for
each make of car (Volkswagen, Ford, Ung etc.), Trucking Depots, Storage
Yards, Multiple Residential Units, Hardware Wholesalers, Plastic
Wholesalers, Créches, Schools, Community Halls and Recreational Areas.

Industrial, commercial and trucking depots now are a part of the
predominant land uses in the area. There are residential properties that are

utilised by residents who have been living in the same property for years.

Figure 4: Intetrsection of §ite Access and Houghton Read facing east

April 2018 Page 8 of 32 NSA Consulting Engineers




Fignure 6: Intersection of Persadh Road and Houghton Road facing west
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Figure 8: Intersection of Persadh Road and Houghton Road facing north

' April 2018 Page 10 of 32 NSA Consulting Engineers
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Figure 10: Intersection of Horsham Road and Houghton Road facing south

April 2018 Page 11 of 32 NSA Consuliing Engineers




Fraffic Impact Assessment Report NSA1058 — 140 Houghton Road, Clairwood {
6.3 Assessment Hours
The existing assessment was done for a Weekday AM peak {06130 ~ 07h30), r
Weekday PM peak {16030 —~ 17h30)}. (
6.4  Existing traffic counts r
Traffic counts have been conducted under normal weather conditions by ?
NSA Consulting Engineers onn Tuesday, 27 March 2018 at the following A r

intersections:

¢ Houghton Road and Horsham Road
e Houghton Road and Persadh Road o~

This is in conjunction with Clause 4.3.5 of the ETA Manual.

Existing traffic volumes are illustrated on Figure 11 below.

April 2018 Page 13 of 32 NSA Consulting Engineers
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6. Traffic Demand Estimation

6.1 Worst Case Scenario

Current Zoning: Special Residential 400
FAR: N/A

Coverage: 50%

Height: ’ 2 Storeys

Site Area: 1 3022

Proposed Zoning: Light Industrial

FAR: N/A

Coverage: S50%

Height: 2 Storeys

Site Area: 1 302m?

Worst Case Scenario for Proposed Zoning — Industrial Use

Based on the above controls for the proposed zone the maximum developable
area of 900m? is achievable. For a industrial area the parking raHo is 1
bay/100m? therefore 9 parking bays will be required. Using a parking bay
and aisle width area of 22m?, the area required for parking is 198m2,

The proposed development will be analysed based on the the worst case
scenatio as per the town plannine report done by Zimanga Urban and Rural

Desgion Consultants.,

6.2 Assessment yvears
A 5 year (2023] analysis is required, ie. in accordance with the
recommendations of the “Ethekwini Transport Authority Manual for Traffic
Impact Assessments and Site Traffic Assessments,”

April 2018 Page 12 of 32 " NSA Consulting Engincers
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Traffic Impact Assessment Report N8A1058 - 140 Houghton Road, Clairwood [

6.5  Traffic growth rates
We have assumed 2% growth for 5 years. i

6.6  Trip generation rates
6.6.1 Worst Case Scenario F

Industrial Facility — 900m?

The proposed development of 900m? of Warehousing Area. The standard -
trip generation rate for this land use as per the ‘EThekwini Transport
Authority manual for Traffic Impact Assessments (October 2015) is 0.8 .
trips/100m? during the AM and PM peak and 0.4 irips/100m?2 during (
Saturday AM . f ‘{

This is consistent with land use code 110 Industrial Area. Summary of the
trip generation is illustrated on Table 2 below. ;

Table 2: Trip Generation - Industilal Facility

M Pe B8/100m’
Industrial
Fn ’j WD - Pl Peak | 000m? | 0.8/100m | 7 | 2575 | o5
Aac
v Saturday 500mE | 0.4/100m2 | 4 3070 | 13
*WD- Weekday

6.6.2 Proposed Development
Not applicable to this statement

6.6.2 Trip Adjustment Factor,
Not applicable to this statement.

6.6,4 Pass-By and Diverted Trips
Not applicable to this staternent.
5.6.5 Adjusted Trip Generation.

6.6.8.1 Worst Case Scenario.
Not applicable to this statement.

April 2018 Page 15 of 32 NSA Consulting Engineers
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6.6.5.2 Propased Development

6.6.6

6.6.7

6.7

Not applicable to this statement

Trip Reduction Factor.
Not applicable to this statement.

Summary of Trip Generation.
The summary of the trp generation for the worst case scenario and the

proposed development is illustrated respectively on Table 3 below.

Table 3: Summary of Trip generation ~ Industral Facility

) - AM Peak 7 70:30 5:2
Industrial
WP - PM Peak 7 25:75 ;5
Facility
Saturday 4 30:70 | 1:3
s v e+ b a1 et b+ 4 e, L e e e d
*WD-Weekday

Observation revealed that the Saturday counts are approximately 45% -
50% lower than the Weekday AM and PM count. Therefore, the total
combination of the background plus development resulted in the worst case

being the AM and PM Peak period,

However, As per the “Ethekwini Transport Authority Manual for Traffic
Impact Assessments and Site Traffic Assessments.” It is required that the
elements of road infrastructure where 11 additional development trips are
added to the sum of the critical lane volume being analysed. In this case, 7
is the highest trip generated during the AM and PM peak hour by the
development which falls below the threshold for which intersection analysis
is required. Therefore, the additional trips would have an

inconsequential/marginal effect on the external road network.

Iodal gplit
A large percentage of the commuters will be pedestrians from the

surrounding residential area.

April 2018 Page 16 of 32
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Traffic Impact Assessment Report NSA1058 - 140 Houghton Road, Clairwood r

7. Trip Distribution and Traffic Assignment By

For any proposed development, it is necessary to identify and estimate the

proportional distribution of traffic along the roads that approach the site f
from various areas. The trip distribution is based on the ratio of the existing !
traffic volumes and turning movement. f'
Using this method of analysis, the trip assignment and trip distribution for -
the proposed developinent, has been assigned onto the surrounding road
network,
: [
- } The resultant development traffic distribution and assignment diagrams are ~
ilustrated below as per the following figures: L r
e Figure 12: Trip Distribution
o Figure 13: Trip Assignment - Industrial Area Weekday AM/PM {-
-

April 2018 “Page 17 of 32 NSA Consuling Engineers
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T

8. Total Traffic Demand

r——
-2

The total traffic demand which includes background traffic and
development traffic for the 2018 analysis year and the forecasted 2023
analysis year diagram is illustrated on Figures 14 and 15 respectively.
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Traffic limpact Assessment Report

NSA1058 ~ 140 Houghton Road, Clairwood

9, Demand Side Mitigation
Not applicable to this Statement,

10. Traffic Impact Assessment Scenarios
Not applicable to this Statement.

11. Proposed Improvements
Not applicable to this Statement.

12. Site Impact Assessment

12.1 Accesses
The Proposed Access Arrangement ig illustrated on Table 4 below.
Teble 4: Proposed Access Azrangement

Road Directional E
and Bxit

According to the UTG 7: Geometric Design of Urban Local Residential
Roads, the manual requires a minimum sight distance of 45m for a design
speed of 40km/h. The sight distances provided at the Access is more than
adequate on either side of the property boundary.
The access will be designed in accordance with the eThekwini Transport
Authority’s standards and specifications. All driveway ramps are to have a
maximum gradient of 15% with & minimum 30m vertical curve radius.
All accesses are to be designed to the standards and specification of the
ETA.
The proposed access positions for the development is illustrated on figure
16 below,

Aptl 2018 o Pags 23 of 32 NSA Consuiting Engineers
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Figure 16 Exieting Access Positions

Please take note that Houghton Road is a Class 5 Road. The minimum

access spacing has been checked according to Table 5 below.

‘Teble 5: Location of Access Egress/X

4/8 20
3 60
1/ 120

Source: eThekwini Transport Authority Manual for Traffic Impact Assessments and Sife
Traffic Assessmeéents (October 2015)
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Table 6: Intersection of Access 1 (Entrance Only) and Site Access Peak Intersection SIDRA

Analysis
Interseotion No.l: Access 1 {Entrance Onjy) and Site Access
Approach | Road Name Average LO& | ¥/C | Quens
Delay | Ratie | Length
Existing AM South Site Access
2018 East Hotghton Road
West Houghton Road
Ovérall Intersecton. .
PM South Site Access
East | Houghton Road
West Houghton Road
Existing AM | South Site Access
2018 phis East Houghton Road JM
Mitigation West Houghton Road !
Overall Intersection 5
PM | South | Sife Access
Bast Houghton Road
@ West Houghtots Road
i .
8 Gverall.Interséction
Bxisting AM South Site Aceess 8.8 A 18002 0.1
2018 plus East Houghton Road 0.0 A 0.022 ! 0.0
Development West Houghton Road 2.0 A1 6.020 0,8
i Intersecton 7 .12 A 10022797708
PM Site Access 8.9 A 0.006 0.1
jHoughtonRoad 00 1 A (0018 00
Houghton Road 2.0 A | 0019 0.7
Overall Indersection 1.5 A lopie 07
Existing AM | South Site Access .
2018 plus East Houghton Road .
Development West Houghton Road
plus .
Mitigation ‘Oveérall Intersection
MM South Site Access
East Houghton Road
West Houghton Road
Gverali Intersection
April 2018 Pagé 25 of 32 NSA Consulting Engineers

sy

}F




R

LT

[

Traffic Impact Assessment Report

203

NSA1058 ~ 140 Houghton Road, Clairwood

Intersection No, 3: Access 1 {Entrance Only) and Site Access
© t Approach | Road Wame Average | LOS [ V/C Quaue
Delay Ratlo | Length
Forecast AM | South Site Access 8.8 A 0.002 0.1
2023 East Houghton Road 0.0 A 0.024 0.0
West Houghton Road 2.0 A ) 0.022 0.8
QOverallInterseéction 1.1 A 0:024 0.8
PM | South Site Access 8.9 A {.006 0.1
Esst | Houghton Road 0.0 A 0019 ! 090
West Houghton Road 2.0 A 0.021 8
8 Overall Intexsection 15 A | 0.021 ] 08
8 Farecast AM | South Site Access
2023 phus East Houghton Road
Mitigation West Houghton Road
Ovérall Intevsecton_ . ;.00 0% . o
PM | South | Site Access
Bast Houghton Road
West Houghton Road
Overall Tntersection )

The intersection (Site Access) will operate under acceptable conditions during the

existing, existing plus development and the forcasted 2023 conditions as
stipulated in the Highway Capacity Manual 2000 Table 17.2 tin-signalised

intersections.
N
g
Q
& £
A = z
Q =
= g E
~ r 5
g - 2
Ix O
@ oy
SITE ACCESS
Figure 17: Site Access and Houghton Road Layont
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12.2

12.3

12.4

Heavy/ Delivery Vehicles
Tracking of Heavy Vehicles will be done at the detailed building plan stage.

Parking
Ample parking is a significant factor for any successful development.
Parking should be adeguate in number and design to facilitate easy

manoeuvrability,

The parking requirements for the proposed development is #llustrated on

Table 7 below,

Industrial Area 1 bay/100m?

2
Toading Bay 900m TX (8.0m % 3.0m) SU

i T T = NS

Based on the worst-case scenario, the development requires 9 parking bays

and 1 Single Ugnit {9.0m x 3.0m) loading bay.

The minimum parking requirement is a town planning item and hence the

final amount of parking that is required will be determined by the eThekwini
Municipality town planning department.

All parking facilities, accesses and driveways are fo be designed and
dimensioned in accordance with the schedule of guidelines for off-street

parking,

Quening Analysis
Queuing analysis is not applicable to this statermnent as this is a rezoning

application. The gueuing analysis will be done at the detailed buitding plan

stage.

Apni 201 S
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[' Traffic Impact Assessment Report

13.

r 13.1

-0
13.2
M
I
{""3
14‘-
/
- 150

Pedestrians and Public Transport

Public Transport

There are no public transport facilities in close vicinity of the proposed
development. Some people make use of the private car taxis that operate
along Archary Road to the fresh produce market and other small retailers,

However majority of the people walk to South Coad Road in arder to gain
access to public transport facilities. South Coast Road is a Classified Class

2 Road and Public Transport Route (Bus-Route).

Please Note: The Proposed Development has no material effect on public

transport.

Pedestrians
Houghton Road has adequate sidewalks. Persadh Road and Horsham Road
has grassed verges. All roads have adequate streetlights and speed calming

measures.

Transport requirements and Cost

Not applicable to this Statement.

Link Analysis
The Iink analysis for road Classes 1 to 3 will be determined using the
Highway Capacity Manual 2000. The link analysis is based on the following

capacities per lane;

e Class 1~ 1010 veh/hr/iane
» Class 2 - 820 veh/hr/lane
# Class 3- 790 veh/hr/lane

With reference to Section 5.3.3 of the Ethekwini Transport Authority
manual for Traffic Impact Assessments {October 2015}, the determination

April 2018
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of the link analysis can be done by using the following formulas for a Class

4 and 5 roads:

¢ Class 4: Capacity = 142.86 x width — 285.71
o Class 5: Capacity = 120 x width - 340

Houghton Road is a 5.0m — 5.8m wide Class 5 Road therefore the road
capacity is 260 - 356 veh/hr/lane,

Horsham Road is a 4.8m - 5.5m wide Class B Road therefore thé road

capacity is 236 - 320 veh/hr/lane.

Persadh Road is a 4.7m -~ 5.2m wide Class 5 Road therefore the road
capacity is 224 - 284 veh/hr/lane.

The link analysis for the proposed development is illustrated on the figure
18 below.

April 2018 Page 29 of 32 NSA& Consulting Engineers
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From the above analysis it can be seen that all roads are operating within

the road capacity.

16. Recommendations

1.

Summary of Trip generation — Worst Case Beenario

L

The proposed development is situated on Erf 309 Dunns Grant,

Durban,

The proposed development is also known as 140 Houghton Road,

Clairwood.

This report is in support of the rezoning from Special Residential 400

to Light Industrial.

The site area of the proposed development is site area is approximately

1 302m?2.

The analysis for the proposed development will be based on the worst-

case scenario.

The table below itlustrates the trips generated for the worst-case

scenario of the proposed development.

s,

WD - AM Peak | :30
Industrial Facility | WD - PM Peak | 7 25:75 245
Satwrday l 30:70 1:3

All access arrangements are discussed in section 12.1 of the report

All parking requirements is discussed in section 12.3 of the report.

Aprl 2018
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{ : Traffic lmpact Assessment Report ~_ NSA1058 ~ 140 Houghton Road, Clairwecod

8. All parking facilities, accesses and driveways are to be designed and

i

dimensioned in accordance with the schedule of guidelines for off-

street parking.

10, All mitigating measures are illustrated in Section 14.

11. All driveway ramps to have a maximum gradient of 15% with a

m minimum 30m vertical curve radius.

12. Allinternal roads are to be designed in conjunction with the Guidelines
r ’ for Human Settlement planning and Design (Red Book).
e

- e——
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Planning Brquir

* PLANNING ENQUIRY FORM IN TERMS OF ETHEKWINI MUNICIPALITY PLANNING AND LAN

QTICE 114 OF 2017)

...........................

Futl Name of Planning Ofﬁcial'

Enguirer:
Nature of enau}ry :

Zoning of property: <
D'MOSS: YES

Comments from the following internal Municipal Departments are required:

Blodiversity impact Asséssment Branch

Health

Coastal, Stormwater & Catchment Management X Trump

 Design Review Pznel Metro Police
Durban Tourlsm Metro Waste Water ><
Economic bevelopment Pollution Control !
Efectricify | Reads Provision

Environmental Planning and Climate Protection

Bolls Laboratory

TR

eThekwini Traffic Authority Spatlal Stratsgic Planning
T 7
eThekwini Water and Sanitation Urban Managemsnt
Fire Other
Comsnents from the fellowing Organs of Stale are reguired

AMAFA

Depariment of Public Works and Land
Affairs

Cooperative Governance & Traditional Affairs
(COGTA)

Department of Tourism

Department of Agricufture Forestry & Fisheries

Department of Water and Sanltation

Déepariment of Economic Development Tourism and
& Environmental Affairs (EDTEA)

ESKOM

Department of Education

Passenger Rajl Agency of South Africa
(PRASA)

Pepartment of Energy

Provinclal Department of Transpor (DOT)

Department of Health

South African Neational Roads Agency
(SANRAL)

Departrnent of Mineral Recourses

Transnef Freight Rail

Other




Plangﬁgq;%é

‘The submission of a complete application (as referred in the eThekwini Municipality Planning and Lar
Management By-Law 2016 (Municipal Notice 114 of 2017) MUST consist of the following;

1. Copy of the initiat Planning enquiry form f

-y 1

2. Owners Consent (original or ceriifled copy )

3. Copy of Title Deeds & S-G Diagram/ General Plan [’

4. Bond holders Consent (original or cerlified copy)

5. g g?:pies of Pianning Mofivaticn, Site/L.ayout Plaris and Locallfy Plans. One electronic copy in !

6. Zoning and Land Use Plans l[‘

7. On-slte Parking Provision and schedule

8. Approved Traffic iImpact Assessment/Statement (where applicable)

8. Copy of Environmental authorisation from Department Economic Development, Tourism and ¢ T—r
|

. Environmental Affairs {DEDTEA) (where applicable) A
{1

10.Geotechnical report (where applicable)

11.Body Corporate Consent/ Home/ Properly Owners Consent efo. {where applicable)
{original or ceritfied copy)

12.In the case of a Trust- a resolution authorising such appﬁcahon be made (where applicable)
(original or cerlified copy)

13 Power of Attormey / Authorization (if not signed by the Registered Owner)
{origina! or certified copy)
-

14.In the case of an application for the Alteration, Suspension or Deletion of Restrictions relating
to Land, which creates a servitude in favour of another property, the names & contact details of

all servitude holders

18.Any other information that may be considered by etther yourself or the Municipalily as being i
support of your application

16.Clearance from External Organs of State, whichever is applicable (where applicable) Inclusive
but not limiied {o

17 .Water Use Licence Development of a site maybe subject to a water use licence application (in
terms of section 21 of the National Water Act 36 of 2008) in the event of water cdurse on site
or within 800m of the propertyiﬁes the appiicant must elther obtain the necessarily approval or( \
written confirmation that a licenceis not required ffom the Provincial Department of Water and |

Sanitation (DWS).

Note: when submitting an application please refer to Section 21(4) and 21(5) of the EThekw®
Municipal lty Planning and Land Use Management By-Law 2016 (Municipal Notice 114 of 2017) to vel
who can “prepare and compile” a planning applications.

TARIEF GALCULATION
TYPE OF APPLICATION “SINGLE APPLIGATION COMBINED AFPLIGATION 78%
SO ;
NZe 7 onv~a I o |

Planning cfficial Slgnature;, 4 A

{This enquiry is based solely %’1 15:5; |lﬁi;<;n}1ation provided during the consuliation, and th
department reserves the right g fequire additienal information and decumentation should it |

deemed necessary upon submisv on.) {
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ETHEKWINI MUNICIPALITY LAND DEVELOPMENT APPLICATION
COMMENT SHEET

DEPARTMENT: € Thewwini  bober ard  Sanitabipe
LuM ENQUIRY REF:_ 99 3 052018 — 140 Hougtbor Ve

COMMENTING DEPARTMENT REF:
FRF NO: g”"? B dunng EGvant-

STREET ADDRESS: 0o tovghton Fead -
NATURE OF ENQUIRY: bmmsfcj V@Zomf@ of EF 2] Duand

Cuan, Dvitau -fom Special ﬁ?eesqu! 4eo o
U@Mt ol L{

COMMENT Date
ACCORD NG TO odd &is, NONE OF oug
WATEL INFRASTIUCTHE WILL B AFFECTE) 19/08 /2017
THIS DECARTMENT (WA TEL FLANNING)
HAS NO OBITECTION TO THE pRofosED
LEZONING
TF THELE 1S 10 BE ANY ADDITIONAL -

Name

CONSTRUCTION ON SITE , THE DEVELOPER.
S TO CoNTACT Oull EWS L whTEL PLANNING |-
QAANCH) FOK BULK coNFIRMATION | APROUAL o DHEWK]

Sagnatme

>

he submission are stamped and reférenced in your comment,

Please ensure that all planis included int
Departmental Official: _D . DHEWK] S

E-mai/Phone: O3] 211 127
This comment is valid for _] / o( / g02{ __ (please include comment expiry dafe)

andis mm@asmcw\ga Lor\SuiLle\tfs o7
O Shb 3435
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ETHEKWIN] MUNICIPALITY Lﬁd‘i![)P DEVELOPMENT APPLICATION .
COMMENT SHEET

PEPARTMENT: (erigtal sshorouBiter_and Cabchitnent. i Yot Sria\

Lum ENQUIRY REF: 993 oS 2018 — 140 Hovgtboe o

COMMENTING DEPARTMENT REF: -

ERF NO: é*’? = Ibang Eyent -

STREET ADDRESS: 100 touglkon Terd

NATURE OF ENQUIRY: bmmsed lozning ©f EFF 209 Dvang
Gionﬁq} i Do %’om 6*;* eclal fizee;d@\btod uon o

bt ndustig. _. e
o/ 0 .

COMMENT ‘Date

/éﬁ,ﬁw/ | 4 ogéwf

Name

] e

Signature

Please ensure that all plans included in the submission are stamped and referenced in your comment,
I s e

Depatimental Official: M,ﬁ?ﬂ_

E-mail/Phone; . 5(,\_3_\ L’...,_w R

(piease include cornment expiry date)
wnﬁutta nts - o7

This comment Is vahd Or
andisluoedzimande
O SHb 3A35

OZ
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ETHEKWINI MUNICIPALITY LAND DEVELOPMENT APPLICATION
COMMENT SHEET
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Please ensure that all plans included in the submission are stamped and referenced in your comment.
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sustainahle Development & ity Enterprises
Development Planning, Environment & Managsment Unit
Environmental Planning & Climate Protection

166 K E Masinga Road

PO Box 680 Durban, 4800

Tel; 031311 7875, Fax: 031 3117134
www.durban.gov.za

Enquiries; Zinhle Dlamini
Tel: 0313117474

To: Central

REF: EN 093/05/2018 OQur Ref: C/2815

This Department has reviewed the application for the proposed rezoning of Erf 309 Dunns Grani,Durban from

Special Resldential 400 to Light Industry, it has been noted that the site is not of biodiversity importance to this

r-)SDeparlzn‘lr—\.n’c.

The site is located outside Durban Metropolitan Open Space System (D'MOSS and there are no additional
environmental or water legislation requirements as per the National Environmental Management Act (NEMA) and

in terms of the National Water Act (NWA).

Yours sincerely

"IMS Micheile Lotz

Pr.Sci.Nat. (Reg, No, 400 253/04)
Regional Co-ordinator: Blodiversity Impact Assessment
Environmental Planning and Climate Protection Department
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Please ensure thal all plans included in the submission are stamped and referenced in your comrment,
Departmental Official.
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STRATEGIC SPATIAL PLANNING BRANCH
166 K E Masinga Road
Durban, 4001
P.O. Box 680, Durhan, 4001
www,darban.gov.za

Enquiries; Marcus Govender
Telephone No: 631-3117450
Our Reference: Central 709

( LUM Enguiry No,: 083052018
!-- Bafel e
g1 -06-
Andisiwe o~ 2016
o Zimanga Urban and Rural Design
| Suite 304, Ridge 5

41 Richefond Circle
~ -~ " Umhianga

4319

- Dear SiriMadam
RE: PROPOSED REZONING OF ERF 309, DUNNS GRANT {140 HOUGTON ROAD, CLAIRWOOD) FROM
SPECIAL RESIDENTIAL 40002 TO LIGHT INDUSTRIAL

"0

Summary: The aforementioned application site is currently zoned Speclal Residential 400m? and is located
within the Durban Scheme Area. The site Is 1302m? in extent, The application is for the proposed rezoning from

Special Residential 400m? to Light Industrial.

The Strategic Spatial Planning Branch (SSPB) has reviewed the abovementioned application and submiits the
following comments:

- in terms of the Spatial Development Framework (SDF 2017/2018), the Central Spatial Development Plan
{CSDP 2014/2015) and the Back of Port Interface (BOP) Local Area Plan (LAP) (November, 2014), the sfte in
question has been sarmarked for Future Industrial/Logistics. in view thereof, the Strategic Spatlel Planning
Branch (SSPB) ralses no objection to the proposal in principle, as it aligns with the SDF, GSDP and the BOP

LAP.

However, the SSPB notes the limited road infrasiructure; as the area was originally designed for residential use.
in this regard a Technical Task Team, which is chalred by the eThekwinl Transport Authority (ETA}), was
constituted in order to phase the BOP LAP land use/road infrastructure recommendations. In view thereof,
please liaise with eThekwini Transport Authority (ETA) in order to ascertain their comments with regards io the

traffic Implications.
In addition, the comment submitied is subject to the following conditions:
a)  This branch's support is subject to the applicant meeting ali sector requirements.

b)  Thls support should not be deemad to be an approval of the eThekwini Municipality.
G) This branch teserves the right to comment further should the need arlse.

} Yours faithfully,

Miebsleles ilesfix
H.E. EPSTEIN (Ms) |
SNR MANAGER: STRATEGIC SPATIAL PLANNING BRANCH




ETHEKWINI TRANSPORT AUTHORITY
¥ e FA
8 ]

30 Aschie Gumetle Place | Durban | 4001
P O Box 680 | Durban | 4000

Tel: 031311 7344 | Fax 031 308 5871
werw.durban.geov.za

12 june 2018
LUMS refr 033/05/2018
ETA ref: TE9B67

Enquirfes: Nathi Dube

Email: nkosinathi.dubez@durban.gov.za
Ph:0313117704

SIYABONGA DLAMINI
M 41 RICHEFOND CIRCLE
andistwe@zimangaconsuitants.co.za

- 15663935
Dear Sir / Madam
-
! Re: 140 HOUGHTON ROAD
_ ERF 309 DUNNS GRANT

SPECIAL RESIDENTIAL 400

M b e e sttt

~  With reference to the above application, please be advised that your application is REFUSED.

Documents considerad in the refusal
o Traffic Impact Assessment Report for the proposed rezoning of ERF 308 Dunns Frant, Durban from

special Residential 400 to Light indusiry. Prepared by NSA Consulting Engineers dated 12 April 2018.
« Town Planning Report prepared by Zimanga Urban and Rural Design dated April 2018,

—  Reasons for refusal:

- v 1. As per Section 14: Conclusion, on page 949 of the “BACK OF PORT CONCEPT, FRAMEWORK, PRECINCT
. PLANS AND ZONING FRAMEWORK REPORT, in order to consider the rezoning within the area from
) Special Residentlal to a logistics use, 2 totally new layout is required with wider roads and improved access

from truck freight routes,

5 Anew foad hierarchy and Jayout will be required for the area. This entalls wider roads for ndustrlal/logistics
use and consolidation of existing land parcels to appropriate sizes for said use. In addition, the "BACK OF
PORT CONCEPT, FRAMEWORK, PRECINCT PLANS AND 7ONING FRAMEWORK REPORT requires that
access to the Clairwood area bs linked for fruck freight routes. A freight route study has been carried out by

ETA which show that the freight route Is not feasible for implementation.

3. in order to achieve the above (i.e. A new road hierarchy and layoul), a traffic study is required,

nor In future financial years to carry out this study,

4. .ETA does not have funds in the current finaricial year
s plan, the applicant could carry out the

allernatively, given that the application is lodged ahead of the ETA’
study in consuitation with the ETA.

5. it must be noted that the Traffic impact Assessment submitted In support of the application fails to address the
above requirements and Js therefore Incorect.

6. Further io the ahove, If rezoning applications within the ares are sliowed to proceed without undertaking the

above study, the risk to councll is as follows:

Page 10of2 ;
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“ Head: Ethekwini Transport Authority

QQQ

-t a) Vehicle-Vehicle accidents, Vehicle-Pedestrian accidents due to the existing residential roads not being i
upgraded to Industrlal road standards i.e. adequate road widths / geometric standards and pavement ¢

structure.
b) Additional cost for the expropriation of industrial land for establishing an appropriate industrial/logistic road

network, as opposed to the expropriation of residentlal land.

Yours faithfully

Acknowledgement by applicant ¢ E
vy
! hereby acknowledge receipt of this letter and the application dozuments. -~
Applicant : Name J!\"‘C‘\‘ 10C
1D Number__ RENN- 230430 0873 ]

Signature AYgeSte
Date Tee of 2o
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Development Planning Bepariment

Land Use Management Branch

P
REGISTERED MAIL F A ,

GCFP No s 2472
Our Reference  : REZ 024/07/2018/C
Engquiries ¢ Mr N Mzimela
Telephone : {031) 317077 .
DATE: 2015 -B4- 3.0
Zimanga Urban and Rural Degn PTY Ltd
Suite 304, Strauss Daly Place
41 Richefond Circle
Umhianga
4319
REZONING DECISION NOTICE
APPLICATION NO. 1 REZ 024/67/2013/C
PROPOSED DEVELOPMENT : REZONING FROM SPECIAL RESIDENTIAL 400 TO LIGHT
INDUSTRIAL ZONE
CADASTRAL DESCRIPTION :  ERF 309 DUNNS GRANT
STREET ADDRESS : 440 HOUGHTON ROAD
OWNER :  AJAY AND URESHKA SHAH
DATE OF MUNICIPAL PLANNING TRIBUNAL DECISION 118 MARCH 2019

in terms of Section 46 of the eThekwini Municipality Planning and Land Use Management By-Law 2016
(Municipal Notice 114 of 2017) the application for the amendment to the Durban Scheme by the
Rezening of Erf 309 Dunns Grant situated at 140 Houghton Road from Special Residential 400 to Light
Industrial Zone is APPROVED for the following reasons:

s The proposed rezoning forms a logical extension to the existing industrial zones and promotes the
gradation of industrial land uses at 2 prime location.

o The industrial activity proposed is consistent with the exisiing uses within the area and compatible
with the Back Of Port Local Area Plan and vision for the area.

e The application is in keeping with the intentions of, and addresses the requirements of the SDF
and SPLUMA principles.

e The residential nature of the area has long been diminished as Houghton Road is predominantly
industriat in nature.

Subject to the following conditions imposed in terms of Section 46(1)b) of the eThekwini Municipality
Planning and Land Use Management By-Law 2018 (Municipal Notice 1 14 of 2017

A non-building reservation of 5m from the front cadastral boundary along Houghton Road.

Application number: REZ 024/07/2018IC Kf/ﬁ}! ' e Page 1 of 3
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You are hereby advised that the approval of this application:

a) does not absolve the applicant from any duties or responsibilities which may be imposed on the
applicant by virtue of the tifle deeds of the property;

b) does not bind the Council to issue or to authorise the issue of any licence, permit or further
consent, ’

c)  does not consiitute an approval in terms of the National Building Regulations or any other law.

Your aitention is drawn to the following:
Effective Date of this authorify:

This authority shall become effective upon —

a) the expiry of the 21 business day period if no appeal was lodged against the decision of the
municipality; or

b) the finalisation of the appeal, if an appeal was lodged against the decision of the municipality.

It should be noted that in terms of Section 47 of the eThekwini Municipality: Planning and Land Use
Management By-Law 2016 (Municipal Notice 114 of 2017), this application will have no force or effect
untif such time as the above conditions have been complied with and the Compliance Certificate has
been issued. The responsibility remains with the applicant/fowner to provide proof of compliance and
initiate the Compliance Certificate process.

The conditional approval of this application lapses if a condition is not compiied with, within—
a) a period of two years from date of this decision, if no period for compliance is specified in the

conditions; or
b) the period for compliance if specified in this approval, which, together with any extension which

may be granted, may not exceed five years.

Righis of Appeal:

A person whose rights are affected, as set out iIn Seciion 60 of the eThekwini Municipality Planning and
Land Use Management By-Law 2016 (Municipal Notice 114 of 2017), by this decision may appeal
against such decision by giving written notice of the appeal and reasons to the Mumnicipal Manager, the
Applicant, any person granted intervener status and any other person who has noted an appeal
within 21 business days of the date of nofification (registry postdate/email/collection) of the Dacision
Notice, as set out in the eThekwini Municipality Planning and Land Use Management By-Law 2016

{Municipa} Notice 114 of 2017).
An appeal may be lodged as follows:

The Municipal Manager

clo

eThekwini Municipality SPLURMA Office
First Floor Room 117

165 K E Masinga Road o7 PO Box 680

Durban Durban

4001 4000

Attention: Ms A Nkomonde or is Lungile Silangwe

Email; anele.nkomonde@durban.gov.za Email: lungile.silangwe@durban.gov.za
Tel: 031 322 8269 Tel: 031 314 7862

Mote: An appeal fee of R5000.00 (incl. VAT) shall be payable on lodgirig of the memorandum with the
eThekwini Municipality SPLUMA Office for the attention of the Municipal Manager. In the svent of the fee
not being paid, the appeal shall be desmed as not being lodged. Please request banking details for
payment of the appeal fee from the SPLUMA Oifice.

@

Application number; REZ 024/07/2018/C i@{ﬁ $° Page 2 of 3 j
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Section 63(2)(1) of the eThekwini Municipality Planning and Land Use Management By-Law 2016
(Municipal Notice 114 of 2017) requires that a ‘Complete’ appeal be submitted. Any additional information
required to form part of the submission must be requested within the 21 business days to the appeal
period. The Municipality reserves its rights to use fts discretion in granting extensions and the
supplementing of information where the information requested is not made available within the 21 day
appeal period.

Should the Municipality not be notified within 21 business days of an Appeal lodged in terms Section 60
of the eThekwini Municipality Planning and Land Use Management By-Law 2016 (Municipal Notice 114
of 2017) then this approval shall be deemed to have come into force and effect.

Yours faithfully

CHAQ;E%RSON: MUNICIPAL PLANNING TRIBUNAL

MR #.BHEWA
COPIES TO:
e Valuations
o Senior Manager: Information Systems
e Senior Manager: Strategic Spatial Planning
e Clairwood Rate Payers Association-mevynr@sa-shipyards.co.za
e Durban South Community Environmental Alliance - shanice@sdceango.co.za

=

Page 3 of 3
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Our Reference + EXCO 15/05/201¢8/C , 5
Enquiries : Ms S Kala

Telsphone : {031) 311 7559

pare: 2020 -02- 9 1
ELECTRONIC MAIL

Legal Resource Centre
11" Floor Aquasky Towers
25 Anton Lembede Street
Durban

4000

trevinen@]re.ora.za

EXECUTIVE COMMITTEE APPEALS AUTHORITY APPEAL QUTCOME

APPELLANT

Legal Resource Centre
11% Floor Aquasky Towers
25 Anton Lembede Strest
Durban

4000

RESPONDENT

ETHEKWINI MUNICIPALITY

Dear Sir/Madam

APPEAL IN IN TERMS OF THE ETHEKWINI MUNICIPALITY PLANNING AND LAND USE
MANAGEMENT BY-LAW 2016 (MUNICIPAL NOTICE 114 OF 2017) TO APPEALS
LODGED AGAINST THE DECISION OF THE ETHEKWINI MUNICIPALITY TO APPROVE
THE APPLICATION FOR THE AMENDMENT OF THE DURBAN SCHEME BY FOR THE
REZONING OF ERF 309 DUNN’S GRANT SITUATED AT 140 HOUGHTON ROAD,
CLAIRWOOD FROM SPECIAL RESIDENTIAL 400 TO LIGHT INDUSTRIAL

I hereby inform you that the Executive Committee Appeals Authorily resolved against the
granting of the Oral Submissions and considered written submissions in accordance with

S




Section 66 of the eThekwini Municipality Planning and Land Use Management By-Law 2016
{Municipal Notice 114 of 201 7) as the issues of determination of the appeal could be
adequately determined in the absence of the perfies by considering the all documents
submiitted,

Executive Committee Appeals Authority has in terms of Section 56 of the eThekwini
Municipality Planning and Land Use Management By-Law 2016 (Municipal Notice 114 of
2017) adjudicated and reached a decision on the abovementioned appeal in the meeting held

on 2018-10-29;

The appeal in terms of the eThekwini Municipality Planning and Land Use Management By-
Law against the decision of the FThekwini fo to approve the application for the amendment of
the Durban Scheme by Rezoning of Erf 308 Dunn's Grant situated at 140 Houghton Road,
Clairwood from Special Residential 400 to Light Industrial is Dismissed.

The following reason was considered in dismissing the appeal;

1. Decision to grant the rezoning was the result of careful consideration of all pertinent
planning factors including the guiding strategic documents such as the IDP, SDF, CSDP
and BOP LAP as well as the written comments lodged

2. The decision reached is considered fo be in the best interest of the City and in no way
unreasonable in the context of the competing interests at hand.

This decision is made in accordance to the provisions of Section 66 of the eThekwini
Municipality Planning and Land Use Management By-Law 2016 {(Municipal Nofice 114 of
2017) “The Appeal Authority may consider an appeal without an oral hearing where in its view
the issues for determination can be adequately determined in the absence of the parties by
considering all documentation which has been submitted in respect of such appeal”.

It should be noted that the decision is made in terms of eThekwini Municipality Planning and
Land Use Management By-Law 2018 (Municipal Notice 114 of 201 7} and does not absolve
the applicant from compliance with the Conditions or the provisions of any other existent Act.

Yours Faithfully

CHAIRPERSON:
EXECUTIVE COMMITTEE APPEALS AUTHORITY

W [0"2, fm;-_,o
Date

265
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IN THE HIGH COURT OF SOUTH AFRICA
KWAZULU-NATAL LOCAL DIVISION, DURBAN

Case No: 7068/20D
in the matter between:

CLAIRWOOD RATEPAYERS &

RESIDENTS ASSOCIATION Applicanf
and
ETHEKWINI MUNICIPALITY & SIX OTHERS Respondents

SUPPLEMENTARY AFFIDAVIT ito Rule 53(4)

|, the undersigned,
PRAGASAN REDDY

do hereby make oath and state that:

1. | am an adult, procurement officer. | am the chairman of the applicant, the

CLAIRWOOD RATEPAYERS & RESIDENTS ASSOCIATION (the

Association).
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2. The Ethekwini Municipality together with the 4 respondent departments within
it are opposing this application. These respondents will be referred to
collectively as the Municipality in this affidavit. With the Municipality having filed

the record, this affidavit has been prepared to supplement the founding affidavit.

3. By its opposition to this application, the Municipality is effectively inviting the

Court to countenance or be party to perpetuating its unlawful conduct.

Duty of Municipality to Perform its Statutory Duties

4, Let me say immediately that the Municipality ought not to have opposed these
proceedings — because all the Association asks is that the Municipality performs
those functions that it is mandated to perform by the Constitution and various
statutes. The opposition is therefore spurious. Later, | will make submissions

on why personal costs orders should be made against officials who authorised

the opposition.

5. | respectfully submit that the offending logistics businesses are well aware of
the poor govermnance and maladministration that plagues the Municipality
throughout the City, and not just in Clairwood. They are leveraging that to their
advantage: they have been emboldened to lay siege to the environment, lives,
limb, health, safety and well-being of innocent people, secure in the knowledge

that there will few or no consequences.

6. By-law s 76(3)(d) expressly prohibits the Municipality from permitting a rezoning
application to be made by those who are accused of a contravention. Yet, not

only does the Municipal Planning Tribunal (MPT; second respondent) entertain

Vas
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these applications, and except for only one that | am aware of, routinely
approves them. To rub salt into the wounds, these decisions are also confirmed

by the Appeal Authority (AA; fourth respondent).

These (illegal) approvals have caused the character of Ciain&ood to
degenerate. It is therefore incorrect to examine only the facts that pertain to
140 Houghton Rd. The Association brings these proceedings to demonstrate
to the Court the pattern of illegal conduct on the part of the Municipality over a

period of time; and over the entire area of Clairwood.

The record shows that the AA does not perform appeal functions. The pattern
seems to be that it rubber-stamps without qualification the decisions made by

the MPT in respect of rezoning applications for Clairwood, because they

supposedly align with other plans.

The Municipality has been aware for close on a decade of the limitations and
shortcomings of the road infrastructure and its degradation, in South Durban

generally and Clairwood in particular, if one has regard to the following:

9.1. The 2010/11 Central Spatial Planning Report (annexure SA1

hereto) where it stated that the “the district is also characterised
by high levels of friction between residential and industrial

traffic.”

9.2. The 2010-2015 Integrated Transport Plan (ITP) (devised in

terms of the Land Transport Act 5 of 2009) (see annexure SA2

hereto) where the finding is made that “the team have identified

e



10.

1.

12.

S49

a number of transport issues that impact on both the business
and residents communities in the area. Deterioration of existing
infrastructure, congestion, conflicting needs of the residential
and industrial communities and lack of adequate roads and
public transport infrastructure are all seen as having a negative

impact on the area.”

Despite this knowledge, the Municipality stubbornly persists in making

decisions that are worsening an already troubled situation.

Leaving aside the self-evident incompatibility of the road infrastructure for
purposes of a logistics hub, it is significant that the Ethekwini Transport
Authority (ETA; fifth respondent) — its findings informed by its special expertise
— emphasises the risk of injury and death to persons. In other words, with
Clairwood roads not yet fit for purpose, approval of rezoning applications is

causing fatalities. None of the decision makers in this matter have engaged

with this central issue.

Inexplicably, both the MPT and AA have not mentioned these risks in their

approvals. The inference that one draws from this omission is that —

12.1. They have probably failed to read the ETA's reports; or
12.2. The Municipality is determined to approve the applications

regardless of the risks or consequences so as to conform to pre-

determined outcomes.

C)
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13.  The Association witnesses the predictions of the ETA come true before its very
eyes regularly. Damage to vehicles and property, injuries and death to persons

are now routine and do not constitute news anymore.

14. The evidence shows that the actions/inactions of the Municipality satisfy the

test for culpa. Culpa arises, it is respectfully submitted if —
14.1. A reasonable person in the position of the Municipality —

14.1.1. Would have foreseen harm of the general kind that actually

occurred;

14.1.2.  Would have foreseen the general kind of causal sequence by

which that harm occurred,;
14.1.3.  Would have taken steps to guard against it, and
14.2. The Municipality failed to take those steps.

15.  The principal evidence against the Municipality would be its own transport

authority’s warning to the Municipality of accidents and deaths.

16. Even if one disregards the needs of the residents of Clairwood, it cannot be
disputed that the logistics service providers need proper infrastructure to
operate their businesses safely, efficiently and effectively. They owe it to their
employees, customers and visitors in terms of sections 8 and 9 of the

Occupational Health and Safety Act 85 of 1993.
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18.

19.

20.

35|

Since 2010 the Municipality has rezoned scores of sites in Clairwood, thereby
exacerbating the load capacity of the road infrastructure, and intensifying the
friction between residential and industrial traffic. Moreover, it cannot be
correct to expose unwary visitors to the dangers and hazards that have now

become “normal” in Clairwood.

Section 3(d) of SPLUMA provides for sustainable and efficient use of land. It
is submitted that the approach of the Municipality is sowing the seeds of the
destruction of the Plan itself: the time cannot be far off when Clairwood will
become a chaotic and desolate wasteland because the Municipality wouid

have lost control, administration and management of the roads in the area.

An example of the coﬁgestion and gridlock that awaits us is playing out in our
city at present on the arterial roads that serve the harbour: Bayhead, Umbilo,
South Coast and Maydon Roads. | work in a shipyard and run the gauntlet of
navigating through these roads regularly. Whether it is occurring by design is
immaterial. Both the Municipality and Transnet (the owner of the port) are
jointly responsible for this problem yet cannot, or will not agree, on a solution
— fiddling while Rome burns. What is evident is that the turmoil is escalating

daily — threatening the long-term viability of the port of Durban.

The above issues are serious as they reveal that the environment is eminently
unfit for purpose (i.e. trucking), and there is a high risk of injury or death for
pedestrians. That this application was given an unqualified approval is

astonishing and can only mean one of three things —
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20.1. The MPT and AA probably consider that they are above the law;

20.2. They do not care for the wellbeing, health or safety of residents;

20.3. That the application was probably not read; or The MPT and AA
are single-minded in their determination to approve all
applications for rezoning in Clairwood in a pre-determined

manner regardless of the merits, risks or consequences.

Further Examples of Poor Planning on the Part of the Municipality

21. The issues being raised in this review are so widespread in Clairwood that | am

bold enough to say the following without fear of contradiction:

21.1. That every application for rezoning that has been approved by the
Municipality to date displays exactly the same irregularities as in

this case;

21.2. Every property that has been rezoned was previously special

residential;

21.3. That all the light industrial businesses that operate from rezoned
sites commenced operations from sites that were zoned special

residential. In other words the zoning was disregarded;

&
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21.4. That the Municipality has for over a decade ignored appeals by
the Association to enforce the special residential zoning in

Clairwood;

21.5. The Municipality is now seeking to create the impression that the
lawlessness is endemic such that it is now impossible to arrest
the decline. But it was the author of this lawlessness by its failure

to strictly enforce the zoning.

-22. | attach hereto marked SA3 a spreadsheet showing 104 properties where light

industrial businesses operated before those sites were rezoned light industrial;
and other properties were such activities are taking place presently even though

they are still zoned special residential.

23. In SA4 to SA14 | set out the photographs taken by me that illustrate the

intolerable conditions that must be navigated by Clairwood residents, visitors,

school-children and others on a daily basis including weekends.

Evidence of Residents

24. Annexure SA15 is a sample of residents who were consulted about the
problems manifesting in their neighbourhoods. The following are the broad

outlines of their evidence:

A

\amt
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24.1. It is a notorious fact that the logistics and other businesses
operating in Clairwood are labour intensive. This has caused a
migration of large numbers of labourers into Clairwood who live

in informal settlements.

24.2. The presence of large number of these labourers is a catalyst for

social ills such as prostitution and the illicit drug and liquor trade.

24.3. Due to the failure of municipal services, dumping; free flowing

sewage; and vermin infestation is commonplace.

24.4. The businesses themselves have no concern to ensure that the
area is clean and tidy. The repair of trucks and the dumping of oil
on the road causes the oil {o enter the stormwater system causing
drains to be blocked — leading to flooding of residents’ properties

when there is a downpour.

24.5. The trucks are driven with no regard for pedestrians and children.
Death and injury is a regular occurrence because the trucks
encroach onto the pavements — the roads being too narrow to
accommodate trucks. Accidents with the vehicles of residents is
commonplace. The destruction of pavement and street furniture

(light poles; traffic signs; traffic lights; fire hydrants efc) is

inevitable.
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24.6. Trucks are parked on the narrow roads causing traffic congestion.
It is rare to see the Metro Police performing traffic enforcement

duties.

24.7. Trucks emit fumes causing respiratory illnesses among residents

and their children.

24.8. The driving of trucks raises dust and noise pollution at all hours

of the day and night.

24.9. A number of businesses deal in flammable liquids with the
Municipality failing to ensure safety of residents. A disasteris in

the making. Already there have been a number of large fires in

the area.

Response to the Record filed by the Municipality

25. In this part of the affidavit, | will demonstrate by reference to the record, that

perpetrating irregularities and illegalities is routine for the Municipality and its

departments.

26. | take this opportunity of respectfully reminding the Court that this application is
about upholding the rule of law and ensuring that rational planning takes place.

That failure on the part of the Municipality has led to the lives and safety of the

residents of Clairwood being placed in jeopardy.

10

Z



27.  The following are reference to pages and paras of the record:
VOL 1 OF THE RECORD

27.1. Pages 1-17: This report was prepared by the regional co-ordinator and
manager of the land use management section of the respondents and
submitted to the MPT. It recommended the approval of the rezoning

application —

27.1.1. Page 2 para 4: Despite stating that “all sites surrounding

the subject site are zoned special residential 400.”

27.1.2. Page 2 para 4a: Despite stating that “the application site is
zoned special residential 400, however this zone is an unrealistic
zone for the area as a whole based on the current trend.” | submit
that this “trend” was illegally set in motion by the Municipality for

the reasons set out in the founding affidavit.

27.1.3. Page 2 para 4b: By incorrectly stating that “the proposed

rezoning aligns itself to the existing industrial zones in Clairwood.”

The evidence shows that the area is zoned special residential.

27.1.4. Page 2 para 4c: By correctly stating that “the proposed

municipal plan in terms of the Back of Port Local Area Plan
identifies Clairwood area for Logistics.” It is correct provided that

the road infrastructure is upgraded.
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27.1.5. Page 2 para 4d: The report states that “the proposed
rezoning application aligns fto the existing uses within the area.”
The report fails to mention that most of existing uses are illegal

and unauthorised.

27.1.6. Page 2 para 4e: The report states that “the proposal makes
use of existing infrastructure and services which enables the
efficient use of resources ensuring a sustainable working
environment and thriving logistics hub in line with the municipal
vision for the area.” | submit that this is a blatant ‘attempt to
mislead the MPT because Annexure FA2.7 clearly states that the
existing road infrastructure is ill-suited for logistics. To state that

this would be an efficient use of resources boggles the mind.

27.1.7. Page 3 para 4h: By incorrectly stating that the proposal (by

the sixth and seventh respondents) is in line with the town
planning scheme. The land use scheme for Clairwood has not

been amended in line with the LAP. This statement is therefore

incorrect.

27.1.8. Page 3 Key Issue 1: Both the owner and the Municipality

recognise that there has been “illlegal uses” and “unauthorised
uses’. The Municipality is brazenly admitting to such uses to
justify a rezoning application. The following are further examples
where the Municipality is relying on illegal or unauthorised use to

justify its decision:

#
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27.1.8.1. Page 4 Key Issue 3: The owner is silent in the face

of the objection that it “will also increase the risk of
accidents and fatality rates in this vicinity. Pedestrians and

scholars will be at risk to and from work and school.”

27.1.8.2. Page 5 Key Issue 4: To answer the objection that

residential and industrial uses are incompatible, the
Municipality again relies on unauthorised uses to justify its

decision.

27.1.8.3. Page 5 Key Issue 5: To answer the objection that

rezoning will pose a health and environment hazard, the
Municipality again relies on unauthorised uses to justify its
" decision. The Municipality relies on its plans for Clairwood,
and submits that the rezoning aligns with those plans. But
those self-same plans also direct the Municipality to
upgrade the road infrastructure before it may be put to use

as a logistics hub.

27.1.9. Page 9 Key Issue 7: The owner does not dispute that this
is an example of apartheid era planning: that era was
characterised by planning that ignored the legitimate rights and

concerns of people of colour.

27.1.10. Page 10 Key Issue 10: To answer the objection that the

quality of life of residents will be adversely affected, the

13
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Municipality once again relies on unauthorised uses to justify its

decision.

27.1.11. Page 11 Key Issue 11: To answer the objection that there

will be noise pollution and environmental destruction, the
Municipality again relies on unauthorised uses to justify its

decision.

27.1.12. Page 12 Key Issue 12: To answer the objection that

hazards will be posed to scholars and residents, the Municipality

again relies on unauthorised uses to justify its decision.

27.1.13. Page 12 para 6.1: The decision of the Municipality’s own

Transport Authority to refuse the application is set out here with

reasons which include the following:

27.1.13.1. “A totally new layout is required with wider roads

and improved access from freight routes.”

27.1.13.2. “A new road hierarchy will be required for the
area.”
27.1.13.3. “A traffic study is required.” The Transport

Authority does “not have the funds ... to carry out

the study.”

27.1.13.4. The Owner's traffic impact assessment fails to

address the above requirements.

14
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27.1.13.5. There will be a risk to the Municipality that there
will be vehicie-vehicle accidents, vehicle-

pedestrian accidents.

27.1.13.6.  Page 14 para 7.1: The evaluation fails to deal with

the above reasons.

27.1.14. Page 15 para 7.1.2: With the application for rezoning being

defective, this para is clearly an attempt to remedy lacuna in the
appiication.' Again, the Municipality fails to engage with the LAP
requirement that the road infrastructure must be upgraded if the

area was to serve as a logistics hub.

27.1.15. Page 51 second para: The Owner recognises that

applications for rezoning must take into account the “interests of
the broader community.” This must be examined by determining
the “positive input into the lives of the affected people, and the
degree to which their impact may impinge upon, or negatively
affect, other people’s rights.” | agree. It is not clear to me how
increasing traffic flows, will advance the health and safety of

residents, motorists and pedestrians.

27.1.16. Pages 54-57: | have shown in the founding affidavit how

the legislative framework has been ignored.

27.1.17.  Pages 58-59: Approving applications to industrialise

Clairwood may or may not be in alignment with the various plans

=
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and frameworks. The central issue is whether increasing heavy
truck traffic along narrow roads advances the safety of residents,

motorists and pedestrians.

27.1.18. Page 90 third para: “As per the change in the primary land
use of the area from residential, the existing roads that do not
meet the minimum road width requirement and do not consist of
road pavement layers that would support the loading of vehicles
in an industrial area therefore the existing roads will be subjected
to upgrades on a large scale. The roads will need to be upgraded
to a minimum width of 7.5m and will be subject to a redesign of

the road pavement layers for industrial use.”

27.1.19. The following appears in the Owner’s traffic assessment

report:
27.1.19.1. Page 91:“Sections of sidewalk broken off”

27.1.19.2. Page 91 Last para: “Road widths could not be

determined accurately due to over-grown vegetation along
roadside. The sidewalks that are on either side of the road
are broken or missing in sections along the road. The

roads show extremely deteriorated conditions.”

27.1.19.3. P_92 para 5: “The roads however show extremely
deteriorated surface conditions. The sidewalks are broken

at intersection crossings and in infervals along the road.”

&
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27.1.19.4. P 93 first para: “The land use in the area consists of
place of worship; retail (hair salons, small tearooms, fresh
produce supermarkels), scrap yards catering for each
make of car (Volkswagen, Ford, Uno etc), trucking depots,
storage yards, multiple residential units, hardware
wholesalers, plastic wholesalers, creches, schools,

community halls and recreational areas.”

27.1.19.5. P 101 para 6.7: “A large percentage of commuters

will be pedestrians from the surrounding residential areas.”
It is common knowledge that Clairwood is also home to a
significant number of informal settlements. Residents of

these settlements go about their daily routine on foot.

14.1.20 A reasonable person perusing the above submissions would
have probably concluded that —

14.1.20.1 The road infrastructure is unsuitable for the proposed land
use;

14.1.20.2 The road surface is degraded;

14.1.20.3 There are facilities in the precinct that are patronized by
large numbers of persons notably children;

14.1.20.4 There are a large number of persons frequenting the area
on foot; and that

14.1.20.5 Pedestrian sidewalks are damaged or non-existent.

17
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14.1.21 Page 125: The Strategic Spatial Planning Branch’s non-objection
was made subject to the road infrastructure recommendations of the
Ethekwini Transport Authority — in other words it was conditional.
Land Use Management misrepresented this when it stated on p 15
para iv that “Strafegic Spatial Planning Branch have supported this

application ...”

VOL 2 OF THE RECORD

14.1.22 The MPT decision (pages 203-205) failed to deal with the dangers
facing users of the religious, cultural and social sites in the vicinity;
the noise and air pollution; or the risk of fatal accidents to
pedestrians and children attending schools, as set out in the
objections made by the Association and South Durban Community

Environmental Alliance:

14.1.22.1 Page 139 bullet point 3 / page 140 bullet point 2 & 3.

14.1.22.2 Paqge 145 second para.

14.1.22.3 Page 146.

14.1.22.4 Page 148 second & third para.

14.1.23 Pages 151-156: The owners repeatedly rely on the illegal and

unauthorised uses already occurring in Clairwood as justification for
seeking approval of their application. To answer the objection —

page 444 first para left column — of dangers facing users of the

-~
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religious, cultural and social sites in the vicinity; the noise and air

pollution; or the risk of fatal accidents to pedestrians and children

attending schools, the Owners say the following at page 444 first

para left column: “The applicant site is currently being utilized for

light industrial purposes. This has been in existence for more than
two years with no issues and interferences. Due to the
overwhelming illegal uses, the area is totally fransformed. The
problem the city faces is that most of the uses are not legalised. This
is threatening the area and measures need to be put in place to curb
this. Clairwood has been identified as area begging for change —
this needs to be ratified.” This response from the Owners is clearly

a failure to deal with the substance of the objection.

14124 Page 167-170: The Joint Advisory Committee (JAC) was

irregularly constituted and its recommendation (relied on by the

MPT) is void for the following reasons:

14.1.24.1 The JAC is defined in the Bylaw as the “Joint Advisory
Committee ... established in terms of section 30 of this
Bylaw comprising municipal officials who are Registered
Planners and who make recommendations to a decision

maker on land development applications.”

14.1.24.2 Four municipal officials who are Registered Planners must
serve on the JAC (Bylaw 30(3)). Page 167 shows that none

of those present was a “registered planner.”

19
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14.1.24.3 A chairperson must be appointed by the Head (Bylaw 30(4)).
There is no evidence from page 170 that one Terence Pillay

was appointed by the Head.

14.1.24.4 Three members of the JAC must be present in order for a
meeting to proceed (Bylaw 30(6)). With none of those
present being a registered planner, the meeting was

irregularly constituted.

14.1.24.5 The Regional Co-ordinator must compile, sign and submit a
planner’s certificate to the JAC within prescribed timeframes
after he or she deems the application to be complete (Bylaw

30(9)). There is no evidence of this certificate.

14.1.24.6 In the circumstances the “recommendation” made at Page

168 para 9 is null and void. Once again the record shows a

failure to deal with the dangers facing users of the religious,

....... cultural and social sites in the vicinity; the noise and air

pollution; or the risk of fatal accidents to pedestrians and

children attending schools.
VOL 3 OF THE RECORD

14.1.25 Pages 193-202: This is the appeal of the Association. Amongst

others, the Association emphasised that the road infrastructure does

not meet minimum road width requirements; and secondly, that the

20
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ETA had refused its approval because of life threatening

consequences.

14.1.26 An examination of the submission made by the Regional Co-
Ordinator Land Use Management Central South to the AA (pages
267-278) shows that the issues raised by the Association in the

previous paragraph were completely ignored.
VOL 5 OF THE RECORD

14.1.27 The “Synopsis Report” of the SPLUMA office (pages 474-477) to

the AA does indeed refer to the safety and lives of people in
Clairwood being negatively impacted. But its recommendation

evades this issue.

14.1.28 The decision of the AA (pages 480-481) also ignored the grounds
of appeal raised by the Association. The Bylaw 56(a) (powers of
AA) read with Bylaw 69(1) (determination of appeal) provides for the

AA to uphold or dismiss an appeal, and to provide reasons therefor.

By simply ignoring grounds of appeal means that the AA did

not in truth or in fact conduct an appeal. Its decision falls to be

reviewed and set aside simply on this basis.

Costs de bonis propriis

21
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The Municipality’s contempt for the people of Clairwood does not befit an
organ of government: it is invoking legal processes to impede the rightful
claims of the residents and defying the Constitution by failing to respond to
the heeds of the people. The Association asks for costs de bonis propriis
because | can predict that the Municipality will approach these proceedings in
a cynical, expedient and obstructionist manner. It will conduct this case as if it

was at war with us. [t will be a shameful spectacle.

The Municipality has a tendency to oppose litigation against it as a matter of
course. Regardless of what it says in opposing these proceedings, |
respectfully submit there is no prospect of a real or genuine dispute of fact
emerging: the following is irrefutable:

29.1. That the Plan, which it adopted without reservation or
qualification, requires it to redesign and upgrade the road
infrastructure in Clairwood in anticipation of it serving as a
logistics hub;

29.2. That it has failed to redesign and upgrade the road infrastructure
in Clairwood to ensure that it is conducive to its intended
purpose; and

29.3. That it is nevertheless approving applications to rezone by those
who seek to engage in trucking and logistics;

29.4. That these failures are having a detrimental effect on the

residents of Clairwood and their properties.

22
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31.

32,

With these proceedings being opposed by the Municipality, | submit that

those public officials or councillors or both, who have authorised the

opposition should be held personally liable for the costs: their opposition

would amount to defending the indefensibie.

Costs must be awarded because in mounting an opposition to these

proceedings, if any, these respondents will of necessity abuse the process

of this Honourable Court by ~

31.1.

31.2.

31.3.

31.4.

31.5.

31.6.
31.7.

Insisting that its failure to perform its statutory duties is
acceptable;

Continuing to process rezoning applications in the full
knowledge that they do not conform to existing zoning;

Making submissions that are mala fide, unreasonable,
misleading or obfuscating;

Failing to take the Court into its confidence and fully explain the
facts so that an informed decision can be taken in the interests
of the public and good governance;

Displaying a contemptuous attitude to the residents of
Clairwood;

Avoiding the giving of a full and fair account of the facts; or

Making submissions it knows are hopelessly without merit.

The people represented by the Association are not wealthy. They are

eking out a modest living and are vulnerable. The first and foremost duty

of the Municipality is to ensure the wellbeing of its residents. Far from
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doing that, the Municipality is actively and deliberately jeopardising their
health and wellbeing. This is reprehensible and should not be

countenanced.

33. The scale of costs sought is on the attorney and own client scale so that it
sends a clear signal to like-minded public official that such reprehensible

behaviour does not belong in, and is anathema, to the Municipality.

34. In order to facilitate the making of the costs orders, | ask that all those who
make the decision to oppose, including councillors, be identified by name

and office in the answering papers.

WHEREFORE | ask for an Order as contained in the AMENDED ORDER PRAYED.

=

DEPONENT

@

| certify that the deponent has acknowledged that she knows and understands the
contents of tr&*@avit, which was signed and swomn to before me at O u

on this the day of DECEMBER 2022, the regulations contained in Government
Notice No. 1258 of 21 July 1972, as amended by Government Notice No. 1648 of 17

August 1977, as amended having been complied with.

RANJIT JAMNADAS PURSHOTAM

Practising Attorney 7
ommissioner of Oaths |
o Dialienia AVEBEES }, .
SURBAN L _ /
senuhlic of South AR _ .

COMMISSIONER OF OATHS
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