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BARRIERS TO ACCESSING EDUCATION FOR LGBTQI+ LEARNERS IN SOUTH AFRICA

Definitions
Asexual:
Refers to individuals who have no
sexual feelings or desires, or who is
not sexually attracted to anyone.

Bisexual:
Refers to individuals who are not
exclusively sexually attracted to both
men and women.

Gay:
Refers to a man who is physically
and romantically attracted to other
men.

Gender/Gender identity:
A social construct relating to behaviours
and attributes based on labels of
masculinity and femininity. It is a
personal, internal perception of oneself
and so the gender category someone
identifies with may not match the sex
they were assigned at birth.

Intersex:
A general term used for a variety
of situations in which a person is
born with reproductive or sexual
anatomy that does not fit the boxes
of ‘female’ or ‘male.’

Transgender:
Refers to individuals whose sense
of personal identity and gender
does not correspond with their
birth sex.

LGBTQI+:
Stands for lesbian, gay, bisexual,
transgender, intersex, queer, asexual
and many other terms such as nonbinary and pansexual.

Non-binary:
Refers to individuals whose gender
identity is not exclusively male
or female.

Queer:
An umbrella term for people who
are not heterosexual or are
not cisgender.

Pansexual:
Refers to individuals who are
sexually, romantically, and emotionally
attracted towards people regardless
of their sex or gender identity.

Sex:
Biological characteristics of an
individual as determined by their
anatomy, which is produced by
their chromosomes, hormones and
their interactions.

Lesbian:
Refers to a woman who is physically
and romantically attracted to other
women.
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Introduction

There is limited research available on the experiences of lesbian, gay, bisexual,
transgender, queer, and intersex (LGBTQI+) learners in South African schools.
From what is available, it is clear that LGBTQI+ learners face barriers to accessing
education that cisgender and heterosexual learners do not, preventing them
from fully enjoying their right to education as set out in the Constitution of the
Republic of South Africa, 1996 (Constitution) and guaranteed under regional and
international law.
From the outset, it should be noted that few legislative or other documents make
explicit reference to protecting the rights of LGBTQI+ learners. Nonetheless,
many documents do, in fact, offer implicit protection to these children in the
context of education. These include legislation, policies, white papers, protocols,
frameworks, guidelines, and manuals.
The South African Schools Act 84 of 1996 is the primary legislation governing
education in South Africa, covering a wide range of aspects related to education,
applicable to learners, public schools, the funding of public schools, and
independent schools. According to its Preamble, the Schools Act “set[s] uniform
norms and standards for the education of learners at schools”. In particular, it
creates:

“[A] new national system for schools which will …
provide an education of progressively high quality for all
learners and in so doing lay a strong foundation for the
development of all our people’s talents and capabilities
… combat racism, sexism and all other forms of unfair
discrimination and intolerance”.
The report starts with setting out the barriers to education that LGBTQI+ learners
generally face in South African schools, as well as transgender-specific barriers.
Under each barrier, we also list the applicable national legal framework. We then
briefly refer to international legal framework, after which we consider research
on the experiences of LGBTQI+ learners from European countries and the United
States of America to indicate that what is seen in South African schools is not
unique. We conclude by providing recommendations on the way forward in
South Africa.
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Bullying and exclusionary
language use
Research
Globally, LGBTQI+ learners are victims of
homophobic and transphobic bullying,
with almost half of transgender learners
dropping out of school as a result. This
occurs in numerous countries, including
South Africa.1 Bullying has been shown to
have a negative impact on mental health
and academic success, with negative
long-term outcomes during adulthood.2
Similar to the research discussed below
in relation to Lithuania, the United
Kingdom (UK), and the United States (US),
LGBTQI+ learners in South Africa have
also reported bullying and exclusionary
language use. The type of bullying most
often reported by LGBTQI+ learners is
verbal in nature.
The seriousness of bullying and other
abuse of LGBTQI+ learners has only once
been adjudicated on in South Africa. In
this case, the Seshego Equality Court
in Mpehla and Others v Manamela and
Limpopo Department of Education
illustrates a lack of understanding of the
applicant’s gender identity as a woman,
continuously referring to her as a man.
The Equality Court ruled that the verbal
and physical abuse suffered by Mphela
for wearing the school uniform that
corresponded to her gender identity
constituted unfair discrimination. As a

result of the discrimination and abuse
suffered, Mphela did not complete her
education as the school did not provide a
safe environment conducive to learning.3
Mphela’s experience shows the reality of
many LGBTQI+ learners in South African
schools and how bullying can make a
school environment so intolerable that
one would conclude that opting not
to complete their education is a more
attractive option.
Research by Msibi and Bhana indicates that
LGBTQI+ learners or learners perceived
to be LGBTQI+ have reported incidents
in which they have been addressed by
the following derogatory terms: ‘faggot’
(English), ‘moffie’ (Afrikaans) or ‘isitabane’
(isiZulu).4 Their research also considered
how misinformation is a major driver
of bullying and exclusion, which will be
discussed in more detail under the next
heading.
Daniels et al. undertook comprehensive
research to understand the experiences
of gay men, drag queens, and transgender
women in South African secondary
schools in rural Mpumalanga. Rural
Mpumalanga was specifically chosen
due to the lack of information about the
experiences of LGBTQI+ learners in rural
areas of South Africa.

1 J Daniels, H Struthers, K Maleke, C Catabay, T Lane, J McIntyre & T Coates “Rural Experiences of South
Africa gay and transgender youth” (2019) 16 Journal of LGBT Youth 355-379 355.
2 356.
3 (2016) case no1/2016 (unreported case), Seshego Equality Court.
4 Msibi “‘I’m used to it now’: experiences of homophobia among queer youth in South African township
schools” (2012) 24 Gender and Education 515; D Bhana “Ruled by hetero-norms? Raising some moral
questions for teachers in South Africa” (2014) 43 Journal of Moral Education 362.
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Legal framework
Participants stated that discrimination
and homophobia played a major role
in their decision-making on whether to
attend school, skip class, or drop out
altogether. When expressing their sexual
orientation or gender identity, they were
excluded and bullied by teachers and
peers. If LGBTQI+ learners retaliated,
they were expelled.5
The participants described school as a
hostile environment where they were
discriminated against and felt pressured
to conform to sexuality and gender
norms that were reinforced by the
school system. They also expressed their
concern that what they experienced was
not unique to themselves and that it is
a common experience for the gay and
transgender community.6
Only 25% of the participants in the
Daniels et al. study had attained their
matriculation degree, or high school
diploma equivalent, and 65% were
unemployed.7 This is not surprising given
their negative experiences.
Interestingly, research done by Russel et
al. in the US shows that school policies
focused on sexual orientation and
gender identity are associated with less
bullying, as reported by both teachers
and learners.8 This suggests that clear
school policies on gender and sexually
based discrimination can be effective
in protecting LGBTQI+ learners in the
school environment.

The Department of Basic Education
(DBE) has taken some steps in
establishing frameworks that seek to
protect LGBTQI+ learners from bullying.
One of the most significant measures
taken to addressing bullying has been in
the form of the ‘Challenging Homophobic
Bullying in Schools’ information booklet
adopted by the Department in 2015.
It is aimed at educators, learners,
and parents, and provides guidance
on tackling homophobic bullying. It
recognises that:

“[E]very child in every school
has the right to learn free from
the fear of bullying regardless of
what form that bullying takes”. 9
The booklet further defines the following
terms, amongst others: gender, gender
identity, heterosexism, sexual orientation,
and transgender.10 These definitions,
read alongside the stated purpose for
the booklet, illustrate that the DBE
understands the complexities surrounding
identity and how discrimination based on
LGBTQI+ status prevents the enjoyment
of fundamental rights. Importantly, the
booklet recognises the pervasive impact
of homophobic bullying on affected
learners’ mental and physical wellbeing, their academic potential, and
their school attendance.11 The guideline,

5 Daniels et al. 363.
6 364.
7 362.

8 S T Russel, J K Day, S Ioverno & R B Toomey “Are school policies focused on sexual orientation and

gender identity associated with less bullying?” (2016) 54 Journal of School Psychology 29-38.

9 Department of Basic Education, Challenging Homophobic Bullying in Schools, 2015, P.1.
10 P.3.
11 P.6-7.
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therefore, represents important progress
in addressing bullying against LGBTQI+
learners.
In 2015, the DBE published the ‘National
School Safety Framework’ (NSSF)
together with the Centre for Justice and
Child Development and United Nations
Children’s Fund (UNICEF). The NSSF
was developed to provide a framework
to guide the national and provincial
departments of education in addressing
the violence that occurs in schools.12 It is
a comprehensive framework that follows
a whole-school approach, which aims
to raise quality and standards across
the whole school, to preventing violence
in schools.13 Importantly, the NSSF lists
bullying and homophobia as types of
violence that occur in schools, and also
defines these terms.14 A drawback is that
there is no explicit reference to protecting
learners from bullying or discrimination
based on their LGBTQI+ status.
Beyond these frameworks, the DBE
has further drawn specific attention to
how gender and sexual orientation can
increase learners’ vulnerability to sexual
abuse. Although the research does not
discuss this particular aspect as a barrier,
we nonetheless find it necessary to briefly
refer to the ‘Protocol for the Management
and Reporting of Sexual Abuse and
Harassment in Schools’, adopted in
2019. The document expresses a zerotolerance approach to sexual abuse and
harassment, with guidelines applicable to
all schools. On page 7 it defines sexual
harassment as:

“[U]nwelcome physical contact,
verbal or non-verbal conduct. It
may include discriminatory or
offensive behaviour on the basis
of the gender or sexual orientation
of a person. Sexual harassment is
not limited to situations where an
unequal power relationship exists
between parties involved and can
be committed by or against any
person regardless of gender, sex
or sexual orientation”.
Similarly, the ‘2017 National Policy on
HIV, STIs and TB for Learners, Educators,
School Support Staff and Officials in all
Primary and Secondary Schools in the
Basic Education Sector’ also recognises
the particular vulnerability of LGBTQI+
learners. Significantly, this policy provides
an inclusive definition of ‘gender’, as well
as a definition of ‘LGBTQIA’

This term is often used
interchangeably with
formerly defined 'LGBTQI+',
and includes asexuality in
it's definition.15
Although outdated, the ‘2001 Opening
Our Eyes: Addressing Gender-Based
Violence in South African Schools – A
Manual for Educators’ (the GBV manual)
provided an important framework in
terms of understanding the significance
of gender-based violence (GBV) in
the school environment. It contains a
detailed background paper on violence
against learners based on their sexual
orientations. Of interest is the reference

12 Centre for Justice and Child Development, Department of Basic Education, UNICEF, The National School Safety Framework,
2015.P.3.
13 P.16.
14 P.8. Whereas bullying is defined as “one or more people singling out and deliberately and repeatedly hurting or harming
physically or mentally another person or group of people. Bullying targets one particular person or group repeatedly over
a period of time; and always involve an imbalance of power”, homophobia is defined as “an irrational fear, aversion to, or
discrimination against homosexuality or learners who are perceived as homosexuals. Homophobia is also a form of sexual
and gender-based violence (see above), and, when it results in physical harm, can also be categorised as a hate crime”.
15 Department of Basic Education, National Policy on HIV, STIs and TB for Learners, Educators, School Support Staff and
Officials in all Primary and Secondary Schools in the Basic Education Sector, 2017. P. ix-x.
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to heterosexism and homophobia.16
Perhaps most importantly, the GBV
manual
explains
the
relationship
between gender-based violence and gay
bashing. The point of departure here is
that there is a difference between sex
(biological) and gender (social construct).
Ultimately, the two terms are often
conflated as girls and boys are expected
to portray roles and adopt behaviours
based on their biological attributes.
These roles and behaviours stem from a
combination of historical, political, social,
and cultural factors. Where boys or girls
do not conduct themselves according
to gender norms, they are vulnerable to
abuse. This discussion of gender norms
is progressive, specifically when viewed
from the perspective of the time when
the GBV manual was published. This
approach to discussing gender norms
should be encouraged in the education
context. Although the discussion on
the relationship between gender-based
violence and gay-bashing is focused on
sexual orientation, it can also be used
to provide context to the discrimination
and violence experienced by intersex,
transgender or gender-diverse learners.
Essentially, violence or discrimination
against LGBTQI+ learners arises because
they do not fit into heteronormative
conceptions of sex, gender, or sexual
orientation.17 Despite the GBV manual’s
progressive stance, it does not provide
any details on how to address bullying
towards LGBTQI+ learners specifically.
At the provincial level, the Western Cape
Education Department (WCED) has
published ‘Draft Guidelines on Sexual
Orientation and Gender Identity in Public
Schools of the Western Cape’ (draft
guidelines). Although some important

issues are highlighted, we have
argued that the recommendations are
insufficient to protect LGBTQI+ learners
from marginalisation and discrimination
in the educational context.18 It is
nonetheless necessary that we consider
the draft guidelines publication insofar as
it is applicable to the current discussion.
In its current form, the draft guidelines
publication largely undermine the right
to education of LGBTQI+ learners, and
can exacerbate bullying, stigma, and
discrimination against them.
Of particular concern is that there is no
explicit reference made to measures
that should be taken to protect LGBTQI+
learners from gender-based violence,
sexual abuse, or bullying. Regrettably, no
other provincial education department
has published guidelines on sexual
orientation and gender identity in schools.

Effect on the dropout rate
While data on the dropout rate of
LGBTQI+ learners in South Africa
does not exist, a study conducted by
United Nations Educational, Scientific
and Cultural Organisation shows that
learners who experience bullying on the
basis of their actual or imputed sexual
orientation and gender identity are likely
to skip classes to avoid bullying. A third
of these learners are likely to drop out
of school altogether.19 An analogous
state of affairs is likely to be present
in South Africa due to the feelings of
worthlessness, insecurity and rejection
that bullying engenders. Therefore,
the presence of bullying due to one’s
LGBTQI+ identity in South African
schools is a cause of great concern
and needs to be adequately addressed
to decrease the likelihood of LGBTQI+
learners dropping out of school.

16 Department of Education, Opening Our Eyes: Addressing Gender-Based Violence in South African Schools:
A Manual for Educators, 2001. P. 47. “It is important to remember, though, that an anti-heterosexist stance
is not one which is opposed to heterosexuality. It is the attitudes of exclusivity and supremacy which are
being questioned, not heterosexual people”.
17 P.48.
18 LRC, WLC, Triangle Project submission to the WCED on the guidelines
19 UNESCO ’ Safe Schools: The Hidden Crisis’ at 66.
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Sexual education content and
general misinformation
Research
Sexual education is part of the Life
Orientation curriculum taught in both
primary and high schools. Recently,
the Department of Basic Education
introduced Comprehensive Sexuality
Education (CSE) for learners from Grades
4 – 12. In 2020, it was reported that CSE is
being piloted in 1 572 schools across the
Free State, KwaZulu-Natal, Mpumalanga,
and the Western Cape provinces. 20
CSE includes guided lesson plans on a
wide range of topics, including on diverse
sexual orientations, gender identities,
and forms of expression. For example:
Grade 6 learners are taught about
the relationship between bullying and
gender-based violence, and define
and discuss concepts such as gender
equality, gender stereotyping and
sexism.
Grade 7 learners are taught the
differences between sex, gender, and
sexual orientation.
Grade 8 learners are introduced to
a comprehensive glossary of terms,
including biological sex, bisexuality,
gender, gender identity, homosexuality,
sex, sexual identity, sexual orientation,

sexuality, and transgender. They
are also taught about healthy and
unhealthy messages about gender.
Grade 10 learners discuss sexual
interest, engaging with concepts of
gender and sex. They also cover the
topics of transgender and intersex.
Finally, Grade 11 learners discuss
gender, power, and violence. Learners
also engage with scenarios of
transgender relationships.
It is helpful that “educators are guided
by scripted lessons plans that empower
them to discuss topics that could
otherwise be found to be uncomfortable”.21
Considering the content of the CSE,
learners and educators will be taught
of diverse sexual orientations, gender
identities, and gender expressions. This
enables learners to unpack the impact
of heteronormativity on all aspects of life
and teaches them to respect all persons.
The impact of CSE remains to be seen.
How teachers approach the content
will be telling, as research has shown
that fear has traditionally been used to
maintain heterosexism in South African

20 Question NW1969 to the Minister of Basic Education (1 September 2020) available at: https://pmg.org.za/
committee-question/14490/.
21 Buisnesstech ’ A look at South Africa’s ‘controversial’ new school lessons’ https://businesstech.co.za/news/
government/353787/a-look-at-south-africas-controversial-new-school-lessons/.
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schools. For example, Msibi reported
accounts of teachers “spreading the
idea that homosexuality [is] contagious”
and that heterosexual, or “straight”,
learners are therefore “in danger of
being infected by queer learners”. The
use of homophobic and transphobic
language, as well as the instilment of
fear attached to ’contracting queerness’
contribute to the othering of LGBTQI+
learners.22 Ultimately, misinformation drives
homophobia and transphobia. A participant
in Msibi’s study explained that:

“It’s not that teachers want to
be nasty. You can’t blame them.
They don’t understand how it
happens for girls to find other
girls attractive. They just think that
the children are going through
a stage and that if they are
discouraged, they will stop and
become like normal children”. 23
From this statement, it is also clear
that teachers may think that LGBTQI+
identities are a phase that should be
discouraged and grown out of instead of
accepting and nurturing their learners,
regardless of their sexual orientation,
gender identity, or gender expression.
Instead, girls are cautioned against
expressing themselves as boys or being
‘tomboyish’ and vice versa. It is also quite
clear, from the statement, that teachers
view heterosexuality as “normal”. This
further portrays the idea to students

that those who are not heterosexual or
cisgender are to be treated as ‘outsiders’
and ‘less than’ the rest.
Thus, misinformed sexual education
content and the propagation of generally
held biases entrench heterosexism in the
school environment. This can also be tied
in with Daniels et al. restatement of the
confusion caused by LGBTQI+ learners
due to challenging heteronormative ideas
of masculinity and femininity.24 Instead of
school staff protecting learners, “studies
indicate that school staff perpetuate
gender roles and heterosexism that
directly clash with the gender identity
and expression of LGBTQ learners. Not
only are these challenges crippling and
oppressive, but they also make schooling
painful for the learners involved”. 25

Legal framework
Beyond the introduction of the CSE
curriculum in some schools, the
Department of Social Development also
adopted the ‘National Adolescent Sexual
and Reproductive Health and Rights
Framework Strategy’ (SRHR Framework)
in 2015. It presents a framework and
strategy set to be implemented from 2014
to 2019. Despite the fact the applicable
timeframe has elapsed, there has been
no update to the document.
One of the priorities of the SRHR
Framework is to develop innovative
approaches to comprehensive sexual and
reproductive health rights education.26
This includes, for example, developing a
comprehensive and inclusive sexuality

22 Msibi (2012) Gender and Education 524.
23 528.
24 Daniels et al 357.
25 358.
26 National Adolescent Sexual and Reproductive Health and Rights Framework Strategy at 3.
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education curriculum that draws from
international best practices, as well as
increasing awareness and providing “nonconflicting, gender sensitive, culturally
appropriate and positive SRHR messaging
to adolescents”.27

sexuality and that of others regardless of
gender, gender identity, gender expression,
[and] sexual orientation … is deepened and
respected”.32 Despite its progressive aims,
it is unclear how the SRHR Framework
has been implemented, if at all.

As such, reference is made to understanding
sexual and reproductive health as a
right of all persons, regardless of sex
and gender. In addition, the SRHR
Framework explains that all persons
should be able to make informed and
free choices in relation to their sexuality
and reproductive well-being. Significantly,
the SRHR Framework draws attention to
the importance of developing an inclusive
agenda for the promotion of sexual and
reproductive rights - one that specifically
includes “underserved groups” such as
members of the LGBTQI+ community.28
It includes fairly progressive definitions
of ’sex’, ’gender’, ’sexuality’, and ’sexual
orientation’.29 However, it is concerning
that ’gender identity' is only mentioned in
relation to ’sexuality‘; which illustrates the
common yet problematic conflation of
gender and sexual orientation.30

At the Western Cape provincial level, the
Western Cape Education Department
(WCED) ‘Draft Guidelines on Gender
Identity and Sexual Orientation in
Public School’ (draft guidelines) sets
out recommendations on curriculum
inclusiveness. It advises that “issues” of
sex, gender, gender identity, homophobia,
and transphobia are explored in Life
Orientation, and that gender inclusions
be integrated into the curriculum. The
problem is, however, that the draft
guidelines are merely suggestive in
nature, and the recommendations are
therefore elective. As such, its potential
positive impact is limited to schools that
are willing to adopt its recommendations.
The draft guidelines, arguably, do not
go far enough in ensuring that schools
in the Western Cape will comply with
the comprehensive CSE curriculum,
discussed previously. It can be argued that,
in fact, the Draft Guidelines contradicts the
CSE curriculum.

The SRHR Framework lists numerous
intended outcomes, two of which are
particularly relevant to LGBTQI+ learners.
Firstly, it seeks to “[inculcate] a core value
system that does not ascribe to gender
stereotyping or other prejudices but
instead promotes and emphasizes nondiscriminatory attitudes”.31 Secondly, it
aims to “[equip] adolescents with a sense
of inner-belief, self, and mutual respect
where an understanding [of] their own

27 Department of Social Development, National Adolescent Sexual and Reproductive Health and Rights
Framework Strategy: 2014-2019, 2015. P.30.
28 P.6.
29 P.17-19.
30 P.18. According to SRHR, sexuality “encompasses sex, gender identities and roles, sexual orientation,
eroticism, pleasure, intimacy, and reproduction … [w]hile sexuality can include all of these dimensions, not
all of them are always experiences or expressed”.
31 P.33.
32 P.33.
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Effect on dropout rate
While data on the dropout rate of LGBTQI+
learners in South Africa does not exist,
a report published by Gay, Lesbian, &
Straight Education Network (GLSEN)
found that American LGBTQI+ learners
are more ‘likely to drop out of school
due to hostile school climates they
may face, in addition to potential other
challenges outside of school caused by
discrimination and stigma.’ 33 It is likely
that LGBTQI+ learners in South Africa
encounter a similarly hostile environment
due to the perpetuation of heterosexism
and gender roles by members of staff.

Ruben Rodriguez via Unsplash

33 GLSEN ’Educational Exclusion: Drop Out, Push Out, and the School-to-Prison Pipeline among LGBTQ Youth’
available at: https://www.glsen.org/sites/default/files/2019-11/Educational_Exclusion_2013.pdf.
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School administration: filtering down
responsibilities from SGBs to teachers
to learner councils
Research
Despite the emerging evidence of the
harmfulness of discrimination against
LGBTQI+ learners at school, little
research has been done on what school
management bodies have done to
address this barrier.
Although there is an obligation on the
management of a school to protect
learners and teachers and create an
environment conducive to learning and
development, the available research
shows the precarious position that
LGBTQI+ learners still find themselves
in, indicating that school management
bodies are often not meeting this
obligation.
School management in South Africa
often focuses more on financial and
administrative issues rather than on
the basic rights of all learners to a safe
and welcoming school environment.
However, this skewed focus should be
viewed in the context of historical and
structural inequalities, stark differences
in race and schooling contexts, and
the lack of resources, all limiting the
possibilities of equitable schooling.34
Nonetheless, Bhana explains that:

“Notwithstanding the
structural limitations, schools
are obliged to attend to the
rights of all learners. As sites
of heterosexual enforcement,
South African schools
have been identified as
homophobic. Evidence points
to discrimination, verbal
and physical abuse by both
teachers and learners…”. 35

“Notwithstanding
the
structural
limitations, schools are obliged to attend
to the rights of all learners. As sites
of heterosexual enforcement, South
African schools have been identified
as homophobic. Evidence points to
discrimination, verbal and physical abuse
by both teachers and learners…”.

34 D Bhana “’Managing’ the rights of gays and lesbians: Reflections from some South African secondary
schools” (2014) 9 Education, Citizenship and Social Justice 67-80 69.
35 69.
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Despite their obligations, Bhana further
indicates that:

“School managers have been
criticized for being ineffectual
in advancing democratic
education indicating that
South African schools
find it difficult to teach
‘controversial issues’ such
as homosexuality. Although
compelled to address the
disturbing trends in relation
to sexual orientation, there
is no evidence from school
managers and little, if no,
intervention, and pervasive
silence”. 36

learners face in education. However,
there is no LGBTQI+ specific guidance.
Although existing legislation, policies, and
regulations can be viewed as providing
a framework for school administration
and teachers, it is left up to school
management to decide how to best
accommodate LGBTQI+ learners. In the
absence of clear, compulsory legislation
or regulations, South African school
administrative bodies often do not have
the will or capacity to make the muchneeded adjustments.

“School managers have been criticized
for being ineffectual in advancing
democratic education indicating that
South African schools find it difficult
to teach ‘controversial issues’ such as
homosexuality. Although compelled to
address the disturbing trends in relation
to sexual orientation, there is no evidence
from school managers and little, if no,
intervention, and pervasive silence”.
Both South African and international
research have recognised that school
management has a central role in
addressing the barriers that LGBTQI+
Priscilla via Unsplash

36 70.
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Added barriers to transgender learners’
education in South Africa
School admission to
single-sex schools
Research
Traditionally, so-called ‘single-sex’ schools
accommodate either boys only or girls
only. The issue that arises is that admission
is generally based on biological sex, and
not gender. The result is that a transgender
learner can be denied access to a singlesex school based on the fact that they
do not comply with the school’s narrow
definition of what they deem to be a boy
or a girl. There are not many reported
instances of transgender individuals being
denied admission to single-gender schools
in South Africa.
Some single-gender schools have publicly
stated that they are willing to accommodate
transgender girls. This includes, for
example, St Cyprian’s Girls’ High School
and Wynberg Girls’ High School. The latter
has admitted a transgender girl.37

Legal framework
Section 5 of the Schools Act sets out
regulations regarding admission to
public schools. The governing bodies
of public schools are responsible for
determining their admission policy in

line with the Schools Act and applicable
provincial laws. Importantly, Section
5(1) of the Schools Act states that “[a]
public school must admit learners and
serve their educational requirements
without unfairly discriminating in any
way”. Non-discrimination, therefore,
forms an important basis of all national
and
provincial
school
admission
policies, and underlies the Schools Act
as a whole. Considering Section 5 of
the Schools Act in light of Section 9(3)
of the Constitution, school admission
policies may not discriminate against
transgender learners, either directly or
indirectly. Although the Schools Act does
not explicitly prohibit discrimination
based on transgender status, it can
still be viewed as implicit thereto as
‘gender identity’ which has been found
to be a prohibited ground of unfair
discrimination under section 9(3).38
The ‘Admission Policy for Ordinary
Public Schools’ (admission policy) also
applies to learner admissions. It sets the
requirements for admission policies of
ordinary public schools.39
The admission policy confirms that
public school admission policies are

37 K Mafolo ‘Transgender learners make inroads in reshaping rigid binaries in schools’ (4 June 2019) available
at: https://www.dailymaverick.co.za/article/2019-06-04-transgender-learners-make-inroads-in-reshapingrigid-binaries-in-schools/.
38 September v Subramoney NO and Others 4 All SA 927 (WCC) para 113.
39 S 3 of the Admission Policy for Ordinary Public Schools, 19 October 1998
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to be determined by school governing
bodies. However, it must be in line with
the Constitution and applicable provincial
laws and may not unfairly discriminate
against any applicant in any way.40 For the
same reason as under the Schools Act,
admission policies of same-sex schools
may not exclude transgender learners.

if their gender identity and expression
correspond to the gender that the
given single-gender institution provides
education for.

The WCED’s draft guidelines explicitly
deals with the admission of transgender
learners to single gender schools. The
guidelines are problematic because: (i)
they only provide guidelines; (ii) although
speaking to single gender schools,
reference is made to LGBTQI+ learners;
and (iii) they allow schools to decide to
what extent they want to accommodate
LGBTQI+ learners, recommending that
it “reflect the wishes of the majority of
parents or learners”. 41
In referring to LGBTQI+ learners in the
context of single-gender schools, the draft
guidelines conflate sexual orientation,
gender identity and expression, and sex
characteristics. For example, singlegender schools can decide whether to
admit LGBTQI+ learners - meaning that
lesbian, gay, bisexual, or asexual learners
may be refused admission based on
their sexual orientation, despite these
learners identifying with the gender that
the school provides education to.
It should further be borne in mind that
single gender schools provide education
to a particular gender, not to a particular
sex. In this sense, single-gender
schools should, in fact, admit learners

Heather Suggitt via Unsplash

40 S 7.
41 Draft Guidelines on Gender Identity and Sexual Orientation in Public Schools of the Western Cape Education
Department at 12.3
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School uniform
Research
In the overwhelming majority of South
African schools, school uniform is
determined by gender, a remnant of
the colonial education system that was
inherited from the United Kingdom (UK).
Boys wear shorts or trousers and girls
wear a dress or skirt. Some schools also
allow girls to wear trousers during the
winter. Other items like ties, sweaters,
blazers, and rain jackets are often gender
neutral.
The issue that arises in this context is
that, in general, schools do not have
the policies in place to accommodate
non-binary, transgender or gendernonconforming learners, allowing greater
uniform flexibility.
For example, on 23 June 2021, Die
Burger, a daily Afrikaans-language
newspaper, reported the discrimination
experienced by Cole*, a transgender
learner at Strand High School, as a
result of not being allowed to wear
the school uniform corresponding to
his gender. According to Cole’s mother,
he was being treated differently
compared to cisgender students
because the school did not know
how to handle the situation. Cole had
attempted to attend school in male
uniform but was sent home. According
to the Strand High School SGB, Cole
was being accommodated because he
was indeed allowed to wear the green

school trousers. However, the issue is
that these trousers are already part of
the female uniform and therefore does
not recognise his gender. Instead, this
accommodation makes Cole more
visible and therefore more vulnerable
to bullying. Cole’s experiences at
school had profoundly impacted his
mental health, to the extent that he
had to be hospitalised at a mental
health institution. Cole explained that
there are other learners like him who
attend the school, but who do not
express their identity at school for fear
of receiving similar treatment. 42
The experience of Mphela, discussed
prreviously, indicates that she was allowed
to wear the school uniform corresponding
to her gender, but that she was singled
out and bullied by the principal because
of it. In her situation, it does seem that
she had support from some of her peers
and teachers.
In contrast with the approach increasingly
adopted in the UK towards gender-neutral
uniform, discussed below, this approach
may not necessarily be successful in the
South African context. Instead, a potential
solution may be to either offer a range of
uniform items for learners to choose from
whilst instituting a more gender-inclusive
school policy on hair and jewellery.

42 C Thomas “Strand: Transgender seun vebried om seunsuniform the dra” Die Burger (23 Junie 2021).
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Legal framework
The ‘National Guidelines on School
Uniforms’ (national guidelines) were
adopted in 2006 and authorise SGBs to
determine school uniform policies.43 The
guidelines aim to “ensure that practices
related to school uniform do not impede
access to education in any manner and
do not infringe any constitutional rights
of persons”.44 The National Guidelines
provide a list of essential items for
boys (trousers and a shirt) and for girls
(skirt, dress, gymslip, tunic or trousers,
tracksuit pants and a shirt or blouse).45
The National Guidelines, therefore, follow
a sex-based approach despite stating
that school uniforms should be sensitive
to age and gender.46 Although the
national guidelines can be implemented
in a manner that allows transgender
learners to wear the school uniform that
corresponds with their gender, the reality
is that most schools do not implement it
in such a way.
The ‘plan of action: Improving Access
to Free and Quality Basic Education
for All’ (plan of action) was adopted by
the Department of Education in 2003.47
Against the backdrop of the use of
apartheid education as an instrument of
oppression, the department’s mission to
transform South African education is set
out in relation to various matters related
to improving access to free and quality
basic education for all.48

disadvantaged learners.49 However, it
also recognised that there are “practices
relating to school uniforms that have very
little to do with [its] positive role … [as] a
potential equaliser between learners of
different socio-economic standings”.50

The plan of action considers school
uniform primarily from the perspective of
mitigating any discriminatory effect that
school uniform may have on financially

This interpretation could form the basis
of an argument seeking to achieve the
same level of protection for transgender
and gender-diverse learners as to

Ultimately, school uniforms should not
put any learner at a disadvantage or
make the school environment more
dangerous for disadvantaged learners.
Importantly, the plan of action prohibits
schools from: “[T]aking any action
against, or marginalising in any way, a
learner who does not comply with the
school uniform, where there are grounds
to suspect that the reason for noncompliance is economic hardship in the
household of the learner concerned”.51
This presents a clear statement that
uniforms should not prevent participation
in learning or negatively impact access to
education. It provides radical protection
for financially disadvantaged learners
who are negatively impacted by uniform
requirements. Despite primarily dealing
with economic hardship, it is possible
to use this statement to argue that
transgender or gender diverse learners
should be allowed to wear the school
uniform that corresponds to their gender
to ensure their right to education is not
affected by school uniform restrictions.

43 National Guidelines on School Uniforms GN R 173 in GG 28538 of 23-02-2006 Para 7.
44 Para 2.
45 Para 12.
46 Para 20.
47 Department of Education, Plan of Action: Improving access to free and quality basic education for all, 2013.
48 Para 1.
49 Paras 67-71.
50 Para 67.
51 Para 70.
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cisgender learners. This argument further
contemplates the possibility of instituting
a standardised gender-inclusive uniform
across all public schools.52
The WCED’s draft guidelines set out how
schools can accommodate transgender
learners in allowing them to wear
the school uniform that corresponds
with their gender. The draft guidelines
encourage schools to “[a]ccommodate
the dress code preferences of LGBTQI+
learners in their respective codes of
conduct” and allow them to “introduce
gender neutral uniforms”.53 Should
schools choose to follow the proposed
guidelines, transgender learners will be
allowed to wear school uniform that
corresponds with their gender.

Zach Vessels via Unsplash

52 Paras 67 and 71.
53 Western Cape Government, Provincial Gazette Extraordinary 8223, 23 March 2020, Clause 7.1.
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Bathroom use
Research
South African schools, like most
schools and public places, have
separate bathrooms for males and
females. Bathroom use is dependent
on the individual’s biological sex and the
traditional gender-roles attached thereto
Separate bathrooms, on a cisgender
basis, present a barrier to equal
education for transgender and nonbinary learners as they are expected to
use the bathroom that corresponds with
their sex and not their gender. Schools
are often unwilling to accommodate
transgender learners in this regard.
Beyond the idea – commonly cited
by schools – that it makes cisgender
learners uncomfortable, it is unclear
why transgender and non-binary learners
should not be allowed to use the bathrooms
that correspond with their gender identity
and expression. If they live as a particular
gender, they should be allowed to do so
in every sense of the word. Any other
option would not only be discriminatory
but would also inherently infringe on
one’s constitutional right to dignity.
A further argument used against
accommodating transgender learners
is that it would increase sexual violence
due to the prevalence of sexual violence
in South Africa.54 This is, however, a nonargument; a person who wants to commit

a sexual offense will do so regardless
of the bathroom that they are allowed
to use. Allowing transgender learners
to use the bathroom that corresponds
with their gender can reduce their risk
of being targeted for sexual violence.
Moreover, this proposition perpetrates
the unfounded concept that transgender
persons are sexual predators.

Legal framework
There is no clear national framework
that deals with this barrier. However, the
WCED’s draft guidelines do include a
discussion on unisex bathrooms. Section
9 provides that schools may allow
transgender learners to wear the school
uniform of their gender, but schools
must consider the sensitivity of other
learners. Beyond this, schools may also
provide a unisex bathroom if reasonably
feasible. It is our position that this does
not accommodate transgender and
non-binary learners. Rather it excludes
them further by placing the comfort of
other learners above the inherent dignity
of a transgender or non-binary learner to
be recognised as who they are.

54 C Koopman “Freedom of movement hindered by gendered bathrooms” (17-02-2020) Health-E news <
https://health-e.org.za/2020/02/17/freedom-of-movement-hindered-by-gendered-bathrooms/> (04-062019)
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Sport participation
Research
Participating in sports has many health
benefits that contribute to improving the
quality of life for individuals. Transgender
and non-binary learners are often unable
to enjoy those benefits due to fear of
stigma and discrimination which they
experience during sport activities.55
Internationally, there has been major
pushback against allowing transgender
women and men to compete in their
respective gender’s categories. According
to sports associations, the reason for this
is the unfair biological advantage that
men have over women. However, this
report is not focused on the discussion
of transgender individuals’ participation
in professional sport. Rather, we consider
the importance of enabling all learners to
derive the same benefits from participating
in sport – not only the physical aspects,
but also its potential for emotional,
mental, and social development.
In 2015 the first international, large
scale, quantitative study was conducted
into homophobic attitudes and sports
behaviour. The report found that
"only 1% of participants believed LGB
[lesbian, gay, bisexual] people were
completely accepted in sport" and that
"a high percentage of participants of all
sexualities (80%) reported witnessing or
experiencing homophobia in a sporting
environment". 56

countries, boys and girls are separated,
by their ‘traditionally’ correlated sex, in
both team and individual sports. At the
primary school level, there have been
situations where girls are allowed to join
sports teams that used to be exclusively
for boys – such as rugby and cricket.
Research and data regarding transgender
persons sport participation in South
Africa is scarce. Very few studies have
been conducted at primary or high
school level. One study, however, looked
at overall LGBTQI+ sport participation
at a rural university in South Africa.
Information was gathered through indepth individual interviews and field
research. The study concluded that
LGBTQI+ students are forced to behave
as
heterosexuals,
excluded
from
participating in sports tournaments
and alienated from participating in
sports by fellow students.57 They are
unfairly labelled and called derogatory
terms due to their participation in
particular sporting codes. Stigma and
discrimination experienced by LGBTQI+
learners in school sports participation
ultimately has a detrimental impact on
their quality of life.

In South African schools, like in other
55 AH Mavhandu-Mudzusi “Experiences of lesbian, gay, bisexual, transgender and intersex students regarding
sports participation in a South African rural-based university” 2014 African Journal Online.
56 C Collison “Tackling a sports world that sidelines queer people” (24-01-2019) Mail and Guardian < https://
mg.co.za/article/2017-01-24-tackling-a-sports-world-that-sidelines-queer-people/> (02-08-2021).
57 AH Mavhandu-Mudzusi (2014) AJO
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Legal framework
The ‘Draft School Sport Policy’ was gazetted on 9 December 2011. It has not been
finalised. It is published on several provincial government websites, so it appears to
have influence. It is worth noting that the policy describes its mission as, to “organise
an inclusive and integrated school sport programme” and explains that ‘inclusivity’
is one of the school sport principles. Unfortunately, the policy also does not make
mention of whether transgender girls can play in girls’ teams, or vice versa. There is
nothing in the policy, positive or negative, which
The WCED’s draft guidelines also deal with sport as a barrier to sport participation.
As with many of the other guidelines and recommendations, it falls short of providing
an adequate response to the discrimination that transgender learners face in
participating in school sport. Section 8.1. of the draft guidelines states that:

“Learners of all sexual orientations and gender identities may be
encouraged to participate in school sports, free from bullying,
harassment and discrimination. LGBTQI+ learners can participate
in any sports code of their choice. It is recommended that schools
inform LGBTQI+ learners that when they progress to obtaining
national or provincial colours, they will have to adhere to the rules
and regulations applicable to the national and provincial sporting
federations [own emphasis].”
The issue here is, firstly, that the draft guidelines refer to LGBTQI+ learners. Sexual
orientation has no bearing on sport, which is categorised according to sex. Secondly,
the fact that learners may be encouraged to participate in sport does not place a
sufficient obligation on states to accommodate learners with non-heteronormative
gender identities. From the above, it is nonetheless clear that children with nonheteronormative gender identities can participate in school sport free from bullying,
harassment and discrimination. In this sense, these learners are protected. This is
further supported by Section 8.2. of the Draft Guidelines which requires schools to
“[e]nsure that all learners have the opportunity to be physically active and that they
are able to express their sporting abilities and interests”.
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Gender recognition
Research
Individuals can request legal gender
recognition from the Department of
Home Affairs if they comply with the
medical requirements set out in the
Alteration of Sex Description and Sex
Status Act 43 of 2003 (Act 49).
The barriers presented by Act 49 is
not up for discussion here. However,
attention should be drawn to how the
medical model complicates individuals
being recognised in their gender, which
implicates almost all aspects of life,
including access to education.
Schools require learners to register with
a personal document, such as a birth
certificate. At this point, schools capture
personal information like the name and
the gender of the individual.
Where a child records the change in
their personal particulars with the
Department of Home Affairs, there
should not be a problem with changing
their particulars on the school’s system.
However, the issue that arises is that
often the process of changing one’ legal
gender marker is difficult due to the
Department of Home Affairs’ lengthy
administration process. In this absence,
learners face discrimination and bullying
in schools because the schools often
will not record the affected student’s
identified name and gender.
A potential solution would be for the
school to keep its formal records with
the DBE as it appears on the child’s birth
certificate or other document providing

their personal particulars. On its internal
system, for example class lists and
how the learner is known, addressed,
and treated in the school, the learner’s
gender identity and preferred name can
be recorded and used. This would mean
that for all intents and purposes, the
learner lives in their gender identity
at school.
Ultimately, the solution lies with the
amendment and rethinking of Act 49
to accommodate a self-identification
model, in terms of which a person’s legal
sex/gender is determined by their gender
identity without the need for medical
intervention. In the meantime, schools
should nonetheless recognise the rights
of transgender and non-binary learners
and take the necessary measures to
ensure that they may freely express their
gender identity.

Legal framework
As stated, Act 49 presents a barrier to
the recognition of transgender learners
in schools. The WCED’s draft guidelines
does, however, deal with gender identity
and gender expression under Sections 5
and 6. It provides that LGBTQI+ learners
have the right to choose by which name
they want to be known to the staff,
educators, and other learners, regardless
of their assigned sex at birth. The
transgender learner will maintain their
assigned sex on the Central Education
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Management
Information
System
(CEMIS) either as it appears on their birth
certificate or where they have altered
their sex description on their birth
certificate at the Department of
Home Affairs.

Effects on dropout rates
The issues discussed under this section
(admission to single-sex schools, school
uniform, sport participation and gender
recognition) are all related to the issue
of affirmation and acceptance in the
school space, which is one of the main
factors that influences the dropout
rates of LGBTQI+ youth.58 Indeed, not
being able to wear school uniform
which is congruent with one’s gender
has been associated with high dropout
rates among transgender children in
India.59 With respect to sport teams, the
acceptance of an openly trans player
in a single-gender team can result in
a powerful validation of a learner’s
identity.60 Policies relating to admitting
transgender children into schools which
correspond to their gender identity and
those providing for the gender recognition
would similarly affirm the identities of
trans children and, consequently, reduce
the chances of them dropping out of
school. Accordingly, such policies need
to be promoted.

Elyssa Fahndrich via Unsplash

58 Victoria Bekiempis ’New York Fails Transgender Students: Report’ available at: https://www.newsweek.com/new-york-failstransgender-youth-lgbt-trans-teens-346002.
59 Sheetal Banchariya ’School uniforms: Struggles, traumas of gender diverse students’ available at: https://indianexpress.
com/article/education/school-uniforms-struggles-trauma-of-gender-diverse-students-7647501/.
60 Michael Lenzi ‘The Trans Athlete Dilemma: A Constitutional Analysis of High School Transgender Student-Athlete Policies’
(2018) 67 American University Law Review 3 at 856.
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Guidance from international law
The Universal Declaration of Human
Rights, the International Covenant on
Economic, Social, and Cultural Rights
and the Convention on the Rights of the
Child all prohibit discrimination based
on ‘other status’. The human rights
bodies attached to these instruments
have all confirmed that LGBTQI+ status
is protected under ‘other status’.
Importantly, the Commission for Human
Rights, the Committee on Economic,
Social, and Cultural Rights, and the
Committee on the Rights of the Child
have all expressed concern over the
impact that discrimination against
LGBTQI+ learners have on their right
to education, and have indicated that
states must take steps to protect said
learners.61 In this regard, reference has

been made to, for example, the role of
human rights education in celebrating
diversity.
Similarly, under the African Charter
on Human and Peoples’ Rights and
the African Charter on the Rights and
Welfare of the Child, concern has been
expressed over continued discrimination
against LGBTQI+ persons. The African
Commission on Human and Peoples’
rights has expressed concern of the
violence that people in the region face
based on their actual or imputed sexual
orientation or gender identity.62 However,
it should be borne in mind that there
has been no explicit pronunciation by
an African human rights body on the
prohibition of discrimination based on
sexual orientation or gender identity.

Comparative perspective
Whereas limited research is available
on the experiences of LGBTQI+ learners
in South African schools, a significant
amount of research is available on the
discrimination experienced by children
in schools in European countries
and the US. It should however be
noted that research mainly deals with
homophobic and transphobic bullying,
and misinformed sexual education. There
is little information on the additional
barriers that transgender learners face

– with respect to gender recognition,
school uniform, bathroom use, and
school sport participation – beyond
news articles.63
This report briefly considers Malta,
the UK, and the US as examples of
the experiences of LGBTQI+ learners
elsewhere. The idea behind briefly
considering these countries is not to
provide a comprehensive comparative
perspective, but rather to show that the

61 See, for example: The inclusion of LGBT people in education settings; of paramount importance to “leaving no one behind”
available at: https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=25094&LangID=E.
62 275 Resolution on Protection against Violence and other Human Rights Violations against Persons on the basis of their real
or imputed Sexual Orientation or Gender Identity - ACHPR/Res.275(LV)2014 available at https://www.achpr.org/sessions/
resolutions?id=322.

63 The second leg of this project entails making questionnaires available for LGBTQI+ learners to outline their
experiences at South African schools. We anticipate having a detailed understanding of what happens in the
classroom and on the playground after analysing the data collected.
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barriers to education faced by LGBTQI+
learners in South Africa are not unique.
Interestingly, the majority of learners
in the selected countries were of
the opinion that homophobia will be
addressed through sex education,
introducing LGBTQI+ activities in school,
and introducing clear rules about
responding to homophobic bullying.

Malta
Malta is considered the most progressive
European nation when it comes to
LGBTQI+ rights.64 According to the
International Lesbian, Gay, Bisexual, Trans
and Intersex Association (ILGA-Europe),
Malta is ranked first out of 49 European
Union member states in terms of their
respect for human rights and equality. In
2016, Malta became the first European
nation to criminalise "deceptive and
harmful" conversion therapy65, a practice
that has not yet been criminalised in
South Africa.
Malta's open and progressive approach
towards LGBTQI+ people has positively
affected their education sector and
have made LGBTQI+ learners feel more
welcomed and recognised. For example,
in June 2015, the Maltese government
launched the ‘Trans, Gender Variant and
Intersex Students in Schools Policy’. This
is a comprehensive education policy
focused on the needs of trans, gender
variant and intersex children. Several
key needs of this group of learners

are outlined in this document, which
seeks to achieve a more inclusive
school environment. These needs are:
“confidentiality,
adequate
facilities,
support, inclusive policies, the possibility
to amend documentation and access
to information”.66 The policy document
is also supported by a procedure and
strategy document, making it viable
and practical for schools to implement.
The policy is also accompanied by
legal documentation which highlight
the relevant legislation and legal
instruments that can be used to tackle
bullying at school. They also define what
actions should be considered ’bullying’,
with a dedicated section on sexual,
homophobic and transphobic bullying.
The policy document also contains a
section on making schools inclusive
for transgender, gender variant, and
intersex students - to be shared by all
stakeholders, including all teaching and
administrative school staff. 67
The aforementioned Maltese policy is a
good example of how South Africa could
potentially implement a similar strategy
in protecting the rights of LGBTQI+
learners and reducing the barriers they
face in the educational environment.
The Maltese government has also
launched additional campaigns in
addressing barriers to education that
LGBTQI+ learners face. In 2014, the
Ministry for Education and Employment
published a policy to address bullying
behaviour in schools that reflects a

64 K Samuelson “Why the Tiny Island of Malta Has Europe’s Most Progressive Gay Rights” TIME (15-12-2016).
65 Samuelson TIME (15-12-2016).
66 LGBTQI Inclusive Education Report (2018) 137 224.
67 137.
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whole new philosophy.68 The document
highlights the relevant legislation and
legal instruments to tackle bullying at
school and defines what should be
considered as bullying, with a dedicated
section on sexual, homophobic and
transphobic bullying.69
Malta’s
school
curriculum
is
comprehensive in its scope. It indicates
that certain subjects should be inclusive
of LGBTQI+ people.70 The implementation
of such policies is, however, lacking.
NGOs report that whether they are
taught is mostly dependant on individual
teachers and schools.71
Teacher training on LGBTQI+ issues at
school is also limited. In 2016, a new
program was introduced called, ‘Master
in Teaching and Learning’. This program
includes a section on social and cultural
diversity, but it is not clear whether the
program provides enough information
and skills to teachers and learners in
dealing with LGBTQI+ issues.72
The Gender Identity, Gender Expression
and Sex Characteristics Act of 2015
(Gender Act) and the Trans, Gender
Variant and Intersex Students in Schools
Policy (gender policy) comprehensively
covers Malta’s policies on gender
recognition. Individuals over the age of
16 can, both officially and independently,
apply to change their gender. Individuals
under the age of 16 need the consent of
their parents. The Gender Act and the
gender policy state that “schools should

68
69
70
71
72
73
74

provide a safe environment for these
learners and address topics like the use
of inclusive language or the rights of
students to disclose their gender.” 73
However,
as
indicated
by
the
implementation of the ‘Trans, Gender
Variant, and Intersex Students in Schools’
policy, Malta is not a perfect example.
Reports show that transgender74 learners
continue to be bullied and are exposed to
negative reactions from their peers and
their teachers. This is a stark reminder
that LGBTQI+ learners in countries
with progressive laws and policies still
experience discrimination and hate.
It is, therefore, clear that continuous
steps should be taken to address the
discrimination and marginalisation that
LGBTQI+ learners experience.

United Kingdom
The experiences of LGBTQI+ learners in
the UK offer important insights on how
to approach similar issues in South
Africa, as the public-school systems are
quite similar in that learners wear school
uniform and participate in school sports.
On 11 July 2019, the Department for
Education was asked their perspective
on the potential merits of school
uniforms being made gender neutral.
In his answer, the Secretary of State for
Education referred to the duty of schools
not to discriminate unlawfully due to
the protected characteristic of sex and

137.
137.
138.
138.
LGBTQI Inclusive Education Report (2018) 138 224.
138.
Trans, Gender Variant and Intersex Students in Schools Policy (2015) 8 24.
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gender reassignment. The current school
uniform guidelines require schools to
ensure that their uniform policies are
fair and reasonable for all learners and
flexible enough to accommodate their
different needs.75
In December 2020, the UK Parliament
published its research briefing on
provisions to support transgender
children in schools. Decisions on
uniform, provisions for shared sanitary
and changing facilities and mixed
sports are primarily made by schools
themselves, within their respective
statutory framework. Thus, there does
not seem to be government policies on
these specific issues.
Of interest is the launch of the Sports
Charter by the UK Government, together
with major sporting bodies, in 2011. It
constitutes a call to unite to address
homophobia and transphobia in sport.76
The Sports Charter is a good example
of how a multifaceted approach can
bring different stakeholders together,
increasing the potential for positive
change beyond the education sector.
Furthermore, under guidance published
following recent curriculum changes in
the UK, all pupils should receive teaching
on LGBT relationships during their
schooling. 77
Although some progress has been made
on numerous barriers that LGBTQI+
learners face in education in the UK,
learners with diverse sexual orientations

have reported homophobic bullying in
the past.
For example, in 2012, the Centre for
Family Research at the University of
Cambridge published its report on the
experiences of gay youths in Britain’s
schools. It describes the instances
of
school-based
homophobic
bullying experienced by more than
1 600 learners with diverse sexual
orientations.78
The report showed that more than
half of lesbian, gay, and bisexual (LGB)
learners experienced homophobic
bullying in school, with almost all of
them having been a target of demeaning
remarks about their sexual orientation.
Like in the 2015 LGL study, bullying
primarily took the form of verbal abuse.
Only half the participants reported
that their schools explicitly state that
homophobic bullying is wrong, with 3
in 5 learners stating that teachers who
witness homophobic bullying do not
intervene. Quite alarmingly, more than
half the participants in the Stonewall
study indicated never having been
taught anything about diverse sexual
orientations or LGB issues at school.79
Interestingly, the report also referred
to the success stories in addressing
homophobic bullying. There are fewer
instances of homophobic bullying in
schools where the official stance is
that homophobic bullying constitutes
improper conduct. Moreover, learners
with diverse sexual orientations are less

75 UK Parliament, https://questions-statements.parliament.uk/written-questions/detail/2019-07-11/276261
(accessed 30 July 2021)
76 The Charter for Action: Tackling homophobia and transphobia in sport 14-03-2011
77 UK Parliament, https://commonslibrary.parliament.uk/research-briefings/cbp-9078/ (accessed 30 July 2021).
78 Centre for Family Research, University of Cambridge The School Report: The experiences of young people in
Britain’s schools in 2012 (2012) (https://www.stonewall.org.uk/system/
files/The_School_Report__2012_.pdf.
Centre for Family Research, University of Cambridge The School Report: The experiences of young people in
79 Britain’s schools in 2012 (2012) (https://www.stonewall.org.uk/system/
files/The_School_Report__2012_.pdf.
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likely to be bullied if schools respond
quickly to incidents. Importantly, in
schools that have sought to eliminate
homophobic language, the prevalence of
homophobic bullying has also decreased.

United States
The US presents an interesting and
somewhat unique example in the
discussion of the barriers that LGBTQI+
learners face in education. This is due to
the division amongst different counties
on the level of recognition that should be
given to LGBTQI+ individuals.
Schools in the United States can be
very hostile environments for LGBTQI+
learners – and particularly for those who
are transgender. A national survey by Gay,
Lesbian and Straight Education Network
(GLSEN) found that 75% of transgender
learners in the United States do not
feel safe at school. Of those who do not
drop out, many have lower Grade Point
Average linked to their heightened rates
of absences. Beyond bullying by other
learners, transgender learners have also
been barred from attending field trips,
sports events, and from using bathrooms
that align with their gender. These
experiences make transgender learners
less likely to continue their education.80
Moreover, learners who identify as
LGBTQI+ have also reported that school
administration and teachers often create
the barriers that they face. This is further

exacerbated by the fact that many
schools and states in the United States
lack policies to protect transgender
and non-binary learners and educate
others on LGBTQI+ matters. In many
situations, learners facing discrimination
and harassment have had to advocate
and protect themselves. In other
situations, learners have been forced by
administration to educate other learners
about their sexuality, a burden which
should not be their responsibility.81
The requirement of gendered uniforms
has been a topic of contention between
school administrations and gender nonconforming learners. In recent years,
these issues have been challenged
at administrative and legal level. The
litigation that has arisen over the
enforcement of gendered uniforms has
largely been successful, based on the
jurisprudence governing discrimination
on the basis of gender and sex.
Nonetheless, those public schools in
the US that have uniform requirements
continue to require gendered uniforms.
The justification for uniforms extends
from safety to student self-esteem;
however, for many non-binary learners,
the opposite reality is true when they
are forced to wear uniforms that do not
comply with their identity.82
In recent years, several states in the
US have pushed to pass “bathroom
bills” into law. These bills, which require
transgender people to use the bathroom
compliant with the gender they were

80 National Centre for Transgender Equality Issues | Youth & Students, available at: https://transequality.org/
issues/youth-students.
81 Human Rights Watch Hatred in the hallways: violence and discrimination against lesbian, gay, bisexual, and
transgender students in U.S. schools (2001), available at: https://www.hrw.
org/sites/default/files/reports/usalbg01.pdf.
82 DJ Glickman “Fashioning Children: Gender Restrictive Dress Codes as an Entry Point for the Tans School to
Prison Pipeline” 2016(2) Journal of Gender, Social Policy, and the Law.
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assigned at birth, pushes the harmful
notion that transgender individuals are
sexual predators. The misinformation
surrounding these bills was fuelled by
guesswork, rather than empirical data.
This misinformation is used to argue
the negative impact that bathroom use
by transgender individuals would have
on children. Almost 60% of transgender
youth have been forced to use a
bathroom that corresponded with the
gender they were assigned at birth, and
7% reported avoiding public bathroom
use altogether.83
Among the US, different state legislators
have taken a variety of measures to either
inhibit or empower transgender athletes
from participating in sports. Twenty states
proposed legislative bans on allowing
transgender girls to participate on girls’
sports teams; of these states, Idaho was
the only one to successfully pass the bill.
The bill in Idaho enables teams to “sex
test” the athletes via genital exams and
hormone testing. Nonetheless, other
states have implemented obstacles for
transgender athletes. Still others require
student athletes to provide a documented
medical transition. Currently, only 12% of
transgendered girls participate in school
athletics because of the obstacles
schools put in place.84
Using the pronouns that a person
identifies with can have a significant
positive effect on the well-being of a
transgender or gender-queer person. The
Trevor Project recently found that the

risk of a transgender person committing
suicide in the US is nearly halved when
they are referred to with the correct
pronouns and their gender identity is
respected by all or most of the people in
their life. Even cisgender people can help
normalise the discussion of pronouns
by sharing the pronouns they go by, a
practice which is rapidly expanding in
the US.85
Recently, an important step towards
ensuring the right to education for
transgender learners came with the US
Department of Education’s release of a
policy letter – Title IX - ensuring the fair
treatment of transgender learners. Title
IX is the federal law which prohibits sexbased discrimination in any educational
environments which receive a form of
federal funding. These education facilities
are obligated to abide by the policy
letter. Importantly, Title IX overrides all
conflicting anti-transgender state law,
and deals with a variety of issues that
traditionally present barriers to accessing
education for transgender learners. It
deals with restrooms and locker rooms;
names, pronouns, and student records;
dress codes; and student health plans.
It also seeks to address many of the
barriers outlined above.86 For example:
Learners may wear whichever clothing
they feel comfortable with, regardless
of whether it conforms to stereotypical
notions of masculinity or femininity.

83 B Mostafavi Youth: Transgender People Should Use Bathroom They’re Most Comfortable In (11 July 2019), available at:
https://labblog.uofmhealth.org/rounds/youth-transgender-people-should-use-bathroom-theyre-most-comfortable.
84 EA Sharrow How high school sports became the latest battlegrounds over transgender rights (22 December 2020), available
at: https://theconversation.com/how-high-school-sports-became-the-latest-battleground-over-transgender-rights-151361.
85 J Warenham Talking about your pronouns is one easy way to be a transgender ally (2 August 2020), available at: https://
www.forbes.com/sites/jamiewareham/2020/08/02/talking-about-your-pronouns-is-one-easy-way-to-be-a-transgenderally-him-her-they/?sh=3bfca1877964.
86 National Centre for Transgender Equality Fact Sheet on U.S. Department of Education Policy Letter on Transgender
Students, available at: https://transequality.org/sites/default/files/ED-DCL-Fact-Sheet.pdf.
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Learners are allowed to use the
bathroom
facilities
that
match
their gender identity. Furthermore,
learners now have the right to request
additional privacy measures in spaces
like locker rooms, such as curtains
or stalls. Learners, moreover, may
also request to be addressed by their
desired pronouns. If teachers or other
staff refuse, they will be in violation of
Title IX.

Tristan B via Unsplash
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Conclusion

This report provided an overview of the barriers that LGBTQI+ learners face
in the school environment and set out the applicable South African legal
framework. The comparative analysis of Malta demonstrated key policy
and legislative amendments that South African policymakers should
strongly consider. Moreover, South Africa could follow an approach similar
to the UK’s in promulgating a sports charter to combat homophobia
and transphobia. Lastly, adopting policies, such as those present in the
US, which allow learners to wear whichever uniform which they feel
comfortable with would go a long way in reducing the barriers that South
African LGBTQI+ learners face in accessing education. Generally, the
comparative component of can provide an important starting point on the
areas that require specific intervention to ensure that LGBTQI+ learners do,
in fact, enjoy equal access to education and to lower the dropout rate of
this demographic.
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