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ON THE COVER
Certification and settlement of R5 billion silicosis class action
For more than seven years the Legal Resources Centre (“LRC”) has acted for a group of former gold miners who were employed
at the President Steyn Gold Mine in the Free State. The miners contracted silicosis, a lung disease that cannot be treated once
contracted, and that predisposes the sufferer to tuberculosis. Silicosis is caused by exposure to silica dust. The LRC’s clients
worked on gold mines for varying periods between the early 1970s up until 2010 and come from the Eastern Cape, Free State
and neighbouring African countries.
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Silicosis is an irreversible, incurable and painful lung disease.
It is a latent disease, which means that the onset of symptoms
and disability can ensue several years after exposure. It is also a
progressive disease, meaning that its symptoms worsen over time,
even after exposure to crystalline silica dust has stopped. Ongoing
medical monitoring and treatment are required to manage and
limit the harmful impact of the disease and its complications. Since
the matter commenced, four of the LRC’s clients have passed away.

Africa as should a person die before giving evidence on a claim
before a judge or magistrate; the claim dies with them.
The lawsuit set a precedent for holding the gold mining industry
accountable to the mineworkers they employed who have since
contracted silicosis and tuberculosis. The Johannesburg High
Court, on 13 May 2016, ruled in favour of our clients and certified
the class proposed by the applicant class’ representatives.
To date, few class actions have been brought in South Africa and
none on behalf of employees. The decision was historic. Prior to a
Constitutional Court battle in 2011, miners could not sue employers
for occupational lung diseases due to technical labour legislation.
The decision allowed for the largest-ever class-action lawsuit in
the country, as well as on the continent, to proceed. Furthermore,
the entitlement for miners to transmit their compensation to their
estate is of considerable significance, ensuring that mining companies are held liable for the working conditions that sometimes
lead to the premature death of the miners.

The legal action was based on the mining companies’ failure to take
steps to prevent miners from contracting silicosis. Preventative
measures could have been taken to limit the exposure of miners
to harmful quantities of dust. The mining industry has profited
handsomely for decades at the expense of employees’ health. The
mines failed to take reasonable care to ensure that the mineworkers’ workplaces were safe, which founded our clients’ delictual
claim to damages in terms of the common law.
On 22 August 2013, an application to certify a class action against
32 gold mines was launched in the Johannesburg High Court by
the LRC with two other law firms, Richard Spoor Attorneys and
Abraham Kiewitz Inc. The application was brought on the basis of
the constitutional right of access to court entrenched in section
34 of the Constitution which, read together with s 38(c), entitles
anyone to sue for a violation of the Bill of Rights “as a member of,
or in the interest of, a group or class of persons”.

Ongoing settlement negotiations between the Occupational Lung
Disease (OLD) Working Group - representing African Rainbow
Minerals, Anglo American SA, AngloGold Ashanti, Gold Fields,
Harmony and Sibanye Stillwater - and the class members led to a
settlement being reached by the majority of parties in April 2018.
The settlement agreement provided meaningful compensation to
all eligible workers suffering from silicosis and/or tuberculosis
who worked in mines belonging to these companies from 1965 to
date. This was the very first class action settlement of its kind in
South Africa. The settlement agreement had to be approved by the
court before it could be implemented.

The application sought relief for the class of miners who had contracted silicosis. The LRC, Richard Spoor Attorneys and Abraham
Kietwitz Inc. would represent this class which would include tens
of thousands of people – all gold mine workers suffering from
silicosis and the dependants of deceased miners who ultimately
died after contracting the often fatal disease.

The court unanimously approved the settlement on 26 July 2019
with the court finding that the settlement was fair, adequate and in
the interest of the class members. The court stated that it was the
best compromise that could have been reached considering the
breadth and complexity of the undertaking. The “Tshiamiso Trust”
- a Setswana word meaning “to make good” or “to correct” came
into being to manage the miners’ claims with the LRC’s former
National Director Janet Love serving as a trustee on the Trust set
up to process all claims.

The class certification case was heard before the High Court in
Johannesburg from 12 to 23 October 2015. It was argued that the
30 named South African gold mining companies that owned or
operated 82 different gold mines, from 1965 to the present, knew of
the dangers posed to miners by silica dust for more than a century.
One of the key aspects of the case is that the mineworkers asked
the court to declare that any claim for general damages that a
mine worker may wish to bring against any of the mining companies is transmissible to his estate should he die before the matter
was heard and evidence given. This is not the current law in South

Initially, all of the mining companies appealed the decision to certify the class action. The majority of the mining companies, however, pursued settlement negotiations and suspended their appeal.
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Now that the main action has been settled, they have withdrawn their appeal. This leaves
only DRDGold Limited and ERPM who are appealing the certification of the class. The LRC
will have to consider its role in the appeal going forward. The LRC raised and argued two
important aspects during the certification application: parent company liability and the
development of the common law on the transmissibility of general damages. These issues
could be raised in future legal proceedings, thus necessitating further representation of
the class members.
As a result of the historic silicosis class action, the Tshiamiso Trust is functioning with a website, and contact details can be provided to register a miner’s potential claim. However, only
claims that meet specific requirements as listed by the Trust will be processed.
The persons who may have claims are currently, or were previously, gold mineworkers working at one of the qualifying gold mines listed by the Tshiamiso Trust who were exposed to
silica dust or have contracted silicosis or tuberculosis (TB) any time after 12 March 1965. The
dependant (wife, child or partner) of such a gold mine worker who has since passed away
may also have a claim. It is estimated that thousands of miners and the families of deceased
miners will come forward to claim.

What will they
receive?
The R5bn settlement agreement
makes provision for claims between
R10 000 and R500 000 for 10 classes
of claimants. The lowest tier is for
people who were unlikely to have any
prospect of success suing the mining
company individually in court, to the
half a million payout which is reserved
for the worst cases.
The Tshiamiso Trust has been tasked
with locating, verifying, medically
screening and paying out thousands
of miners across Southern Africa. The
Trust has 12 years to complete their
work and R845m for the complex administrative task ahead.
Miners will be verified as having
worked at one of the gold mines involved in the class-action suit, which
are listed on the Tshiamiso Trust’s
website. They can either opt to use
their MBOD certificate or have a medical benefit examination to determine
into which class of claim they fall. If
dependants are claiming on behalf of
a deceased gold miner, they will need
to provide proof they suffered being
exposed to silica dust or contracted
silicosis or tuberculosis (TB).

LRC’s legal team from left: Gilbert Marcus SC, Emma Webber and Yanela Ntloko (in house counsel),
Carina Du Toit (attorney of record) and Nzame Skibi from Legal- Aid South Africa’s Impact Unit.
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Jason Brickhill, Sayi Nindi-Tshiani,
Carina du Toit, and Lauren Nel are the
LRC attorneys who played critical roles
over the years to ensure justice for the
miners.
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ABOUT
The Legal Resources Centre
In the aftermath of the 1976 student uprisings in apartheid South Africa, new organisations emerged that were committed to
ensuring change, despite an increasingly repressive society. The Legal Resources Centre was established in 1979 by the late
Arthur Chaskalson, then senior counsel, and the late Felicia Kentridge, together with others such as Geoff Budlender.
LRC lawyers assisted in drafting our Bill of Rights and Constitution.
Since 1994, the LRC has focused on making the new Constitution
the basis for the lived experience of people in South Africa and for
building trust between citizens and state.

In its earliest years, the LRC represented those arrested under
the pass laws, which underpinned South Africa’s migrant labour
system. As the LRC grew from one to six offices, we also challenged
forced removals, evictions, dispossession of land, dismissals from
employment, consumer abuse, pension and unemployment insurance abuse and detention without trial under apartheid security
legislation.

Despite government strides made in delivering services, changing
policies and attempting to reduce discrimination, the need for
the services of the LRC has not diminished. There remains a large
contingent of people who suffer discrimination due to race, class,
gender, disability or because of social, economic and historical
circumstances. Furthermore, inequality has increased since 1994
and poverty remains a feature of the rural and urban landscape.
In addition, there has been a growing trend of evasion of accountability and the use of power with a sense of impunity. We remain
committed to the advancement of the rights contained in the
Constitution and continuing the legacy of the work we have done
over the past 40 years.

Shortly after the LRC opened its doors, the apartheid state declared a series of states-of-emergency, which blanketed South
Africa for much of the 1980s. LRC lawyers tested these issues in
the courts; sometimes interdicting torture, obtaining the release of
persons detained without trial, exposing brutal acts against many,
including children, and claiming damages for these wrongs.
The LRC staff worked through this period of state-sponsored oppression until the collapse of apartheid. The democratic elections
saw a substantive shift in the possibilities available to our clients.
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VISION AND MISSION

The Legal Resources Centre’s Vision
Inspired by our history, the Constitution and international human rights standards, the LRC is committed to a fully democratic
society based on the principle of substantive equality. The LRC seeks to ensure that the principles, rights and responsibilities
enshrined in our national Constitution are respected, promoted, protected and fulfilled.

The Legal Resources Centre’s Mission
To strive, both for itself and in its work, for a fully democratic society based on the principle of substantive equality and to
ensure that the principles, rights and responsibilities enshrined in our national Constitution are respected, promoted, protected and fulfilled.
To function as an independent, client-based, non-profit public
interest law clinic which uses the law as an instrument of justice
and provides legal services for the vulnerable and marginalised,
including the poor, homeless and landless people and communities
of South Africa who suffer discrimination because of race, class,
gender, disability or by reason of social, economic and historical
circumstances.

promote gender and racial equality and oppose all forms of unfair
discrimination, contribute to the development of a human rights
jurisprudence and the social and economic transformation of our
society.
The LRC seeks creative and effective solutions by using a range
of strategies, including impact litigation, law reform, participation in partnerships and development processes, education and
networking within South Africa, the African continent and at the
international level.

To work towards a fully democratic society and to build respect
for the rule of law and constitutional democracy, enable the
vulnerable and marginalised to assert and develop their rights,
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CHAIRPERSON’S REPORT: THANDI ORLEYN
1 April 2018 to 31 March 2019
The year under review has been enormously challenging for South Africa. While the resignation of former President Jacob Zuma
under a cloud of corruption and maladministration was widely welcomed in February 2018 – it also began to lay bare the almost
incomprehensible levels of corruption and mismanagement that the last 10 years had allowed to flourish.
His departure allowed commissions of enquiry into “state capture”
in the various realms of public and private life to begin their work
in earnest. As more and more evidence of corruption came to light,
the diabolical effects of the “Zuma years” could be seen in a stumbling economy, a shambolic tax system, and poor administration
in almost every sphere of government. During this period, South
Africa’s unemployment rate continued to worsen and reached a 10
year high at 27%, and 45% of South African households depended
on social grants for survival.

High hopes accompanied President Ramaphosa’s election, but
“Ramaphoria” was short-lived as political contestations within
the ANC slowed the pace of the wide-scale reforms so desperately
needed. Restructuring the National Prosecuting Authority, cleaning up the State-Owned Enterprises, and shaking up government
departments crippled by infighting took place at, what appeared to
be, a frustrating meander. The political space was further muddied
by a public protector who appeared to have a political agenda that
skewed her approach and tainted her findings. The much-needed
reboot of the county’s land reform programme also fell prey to
politics as it was distilled into a simple question over whether or
not to amend the Constitution to allow for expropriation without
compensation. The country’s economy lurched from one ratings
agency downgrade to the next, and it has become very clear that
decades of work will be needed to overcome the devastation of
the “Zuma years”.
Through the political and economic turmoil, the LRC has continued
to provide legal services to the marginalised and develop the
country’s laws and jurisprudence in important ways. More than
4000 walk-in clients were assisted, 41 strategic matters were
successfully litigated, more than 10 submissions were made to
parliament, more than 30 workshops were facilitated, and more
than 15 publications and pamphlets produced. The contents of this
annual report provide more detail on some highlights of this work
and illustrate how the work of the LRC remains pivotal in ensuring
that the rights enshrined in the Constitution are made real.
Carrying out this impressive body of work in a challenging funding
environment has not been easy. The LRC is one of many South
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African civil society organisations experiencing the effects of
change within the development funding landscape that challenge
the organisation’s ability to be self-sufficient. The mixture of global
financial challenges, changing donor priorities, bilateral decisions
and the LRC’s internal challenges in mobilising resources will require the LRC to consider ways to streamline its operations in the
coming year. Despite these challenges, the LRC has proven itself
to be a robust and resilient organisation with an important role to
play in making the country’s Constitution a lived reality.

Navsa and Janet Love. We also welcomed Nersan Govender, Ashley
Francis and Christopher Stone.
The LRT has 17 active trustees with six being female trustees.
The Trust Committee is the operational arm of the LRT and
comprises of a number of Trustees who volunteer their time and
skills to help administer the activities of the Trust. Noluthando
Orleyn (Chairperson), Nersan Govender, Marjorie Ngwenya, JoyMarie Lawrence, Professor Michael Katz, Ezra Davids and Judge
Lex Mpati sit on the Trust Committee. Trustees Lumka Mlambo
(Chairperson), Nersan Govender, Noluthando Orleyn, Marjorie
Ngwenya, Christopher Stone and Ashley Francis sit on the Audit
Risk and Investment Committee (ARIC). ARIC is the financial arm
of the LRT. It is responsible for inter-alia the review of the Annual
Financial Statements, reports on the overall LRC/LRT assets and
liabilities, and making recommendations regarding the removal/
appointment of auditors. Trustees of the LRT hold significant
professional roles such as Ashley Francis who is the CFO at
UCT; Michael Katz, Christopher Stone and Penelope Andrews are
Professors; Marjory Ngwenya is an Actuary, and Lumka Mlambo
is a Corporate Finance and Investment Banker. The LRC also has a
number of judges, attorneys and advocates that serve on the Trust,
and all of these skills benefit the LRC and LRT.

A major change over the last year has been the departure of the
LRC’s national director Janet Love, and the welcoming of our new
director, Nersan Govender. I wish to thank Janet for her 10 years of
excellent leadership which has seen the LRC flourish and grow.
I also want to welcome Nersan and wish him all the best as he
navigates the challenges facing the LRC. He has the full support
of the Trust.
The Legal Resources Trust supports and upholds the mission and
vision as stipulated in the Constitution of the Legal Resources
Centre and the values enshrined in the Constitution of South
Africa. The Trust must ensure there are a sufficient number of trustees with the appropriate skills, expertise, experience, strength,
capacity and or stature to ensure that the board is able to carry
out its duties and meet the objectives of the Trust to support the
work of the LRC. Trustees serve a term of five years, which may be
renewed a maximum of four times. In 2018-2019 the LRT said farewell to Richard Rosenthal, Professor Harvey Dale, Judge Mahomed

Lastly, I would like to thank all of the LRC’s Trustees, staff and
stakeholders for their commitment and support.
Noluthando Orleyn (Chairperson)
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NATIONAL DIRECTOR’S REPORT:
NERSAN GOVENDER
I would first like to thank our many clients who continue to put their faith and unwavering confidence in the work that we do
every day. When clients come to us, they have often exhausted all other conflict resolution options and are often disheartened.
I am intensely proud of the LRC for instilling hope in our clients and working tirelessly to ensure that our clients’ rights are
protected.
The year under consideration was marked by the demands of civil
society organisations and activists for the resignation of Jacob
Zuma, and the condemnation of Zuma’s participation in various
state capture scandals resonated with many diverse sectors of the
population. Similar to the societal concerns over the abrogation of
the rule of law during the waning Zuma era, the LRC’s work in the
past year centred on promoting the rule of law and improving the
transparency of bureaucratic processes.
In the past year at the LRC, there have been many victories for
human rights in the realm of promoting the rule of law. The LRC’s
representation of the Unemployed People’s Movement and the
Constitutional Court’s decision to allow the vote of no confidence
in Jacob Zuma’s presidency to be conducted via secret ballot
represents a triumph of constitutional principles over partisan
politics.
The successful reopening of the inquest into the death of Ahmed
Timol also represents a victory for the rule of law in South Africa.
The most recent inquest found that the 1971 inquest was incorrect
and that Timol had been murdered by security police in John
Vorster Square. Both of these cases illustrate the work that LRC
has done in the past year on the front lines of challenging state
capture and upholding the rule of law.

transparency in Endumeni so that applications will now have to
operate in a manner that is rule-based and provide explanations
for why certain applications were rejected. In a groundbreaking
ruling that fundamentally altered the notion of traditional self-governance, the LRC assisted the Amahlathi Crisis Committee in
ridding themselves of an arbitrarily appointed chief and promoting
a style of rural governance more in line with their customs and
practices.

The victories for this year have also included litigation that bolstered transparency and rooted out corruption in the public sector.
In the housing focus area, the LRC represented the Endumeni
Civic Association and demystified the RDP housing application
process in the process. While corruption and favouritism surround
RDP waiting lists across South Africa, the LRC increased the

One of the biggest achievements of the LRC in the past year was
reaching a historic class action settlement with a group of mining
corporations to secure compensation for thousands of mineworkers and their families suffering from silicosis and/or tuberculous.
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This court victory illustrates the scale and high level of impact that
the LRC has on the lives of South Africans, as the settlement covers
potentially hundreds of thousands of mineworkers who worked
in mines between 1965 and the present. The LRC has worked
untiringly on ensuring that mining corporations are required to
compensate workers and their families for the deleterious health
and economics impacts that extractive industries have had on
their lives.

While litigation in such diverse focus areas kept the staff at the LRC
busy this past year, the LRC is looking forward to building internal
capacity and expanding access in the future to better serve our clients and to ensure that the Constitution and fundamental respect
for human rights are upheld in South Africa.
We at the LRC remain grateful for the generous support that we
continue to receive from a broad range of partners who seek to
uphold the promise of constitutional democracy and the rule of
law in South Africa. The list of generous supporters includes institutional donors, civil society organisations and individuals from
South Africa and from abroad, and we would like to thank these
supporters, without which our work in protecting human rights in
South Africa would not be possible. Finally, I would like to thank
the staff of the LRC—the attorneys, researchers, paralegals, and
all others who strive for justice in their work here—for their perseverance, commitment and dedication to the promise to all South
Africans of dignity, equality and justice before the law.

In addition to the discussion over state capture and the Jacob
Zuma presidency that dominated the political and media landscape, there has also been ample talk about the topic of land
reform. The LRC’s work in the past year has included successful
restitution claims for the Prudhoe Community, the restoration of
Salem Commonage area for a community in the Eastern Cape,
and the expansion of access to land for labour tenants. These
cases notwithstanding, the courts have only partially settled the
question of what factors are considered in determining just and
equitable compensation for land reform, and the LRC will work in
the future to ensuring that expropriation without compensation is
pursued within the framework of the Constitution.

Nersan Govender (National Director)

Staff Profile- Nersan Govender
After a long and arduous search, the LRC selected Mr Nersan Govender as the new National Director, succeeding Ms Janet Love who
had been at the helm of the LRC for over 12 years. Mr Govender brings a diverse background to the LRC, having worked for more
than two decades in the fields of labour law, dispute resolution, policy development and policy implementation. Mr Govender comes
to the LRC after serving as the General Manager of External Relations and Business Development at South Africa’s Commission for
Conciliation, Mediation and Arbitration (CCMA), an independent dispute resolution body. Mr Govender is considered to be a pioneer
at CCMA, as he was part of the launch team in 1996 that was tasked with providing quick and affordable labour dispute resolution
mechanisms to the masses. His experiences with CCMA led to his work with the International Labour Organisation and SADC, and
he has been an integral part of contributing to pro-labour legislation in South Africa and establishing labour dispute resolution
bodies in other African countries. Mr. Govender holds degrees from the University of KwaZulu-Natal. In his personal life, Mr Govender
spends time with his two sons and is an advocate for policy changes to better protect people who are diagnosed with cancer, as
Mr Govender is a cancer survivor himself.
Mr Govender embodies the commitment to public interest lawyering that is vital to the LRC’s mission, and he brings both a fresh face
and a wealth of ideas to the LRC. Mr Govender plans to bolster the LRC’s work in impact litigation through new partnerships with
both domestic and international NGOs and activist groups and increased capacity building for young attorneys in the organisation.
Mr Govender believes that the LRC’s work in fields as diverse as protecting the rights of vulnerable people on issues of race, class
and gender is crucial to the promotion of human rights in South Africa, and he is eager to begin his time leading the LRC.
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COMPREHENSIVE HISTORY OF THE LEGAL
RESOURCES CENTRE (LRC)

“It always seemed to me that there were victims [in South Africa]
and I wanted to be on their side, not against them.”
~Arthur Chaskalson, Co-Founder and Director of the LRC; first President of the Constitutional Court of South Africa

“Even under apartheid, people had rights, even if they didn’t know
their rights. And one of the things that the LRC always had in mind
was to enforce such rights as existed but, which the people concerned
never had lawyers to enforce them.”
~Sydney Kentridge

In the early 1970s, Felicia Kentridge started the first law clinic in
South Africa at the University of the Witwatersrand. Kentridge’s
first experience in legal aid meant that she ran the clinics and
supervised the Wits law students working in the clinics.

African context. During this time, Kentridge would have influential
meetings with representatives from the Ford Foundation and the
Rockefeller Brothers Fund, as well. The confluence of Kentridge’s
passion for social justice, donor organisations’ eagerness to fund
South African organisations, and the great minds of legal aid and
impact litigation in the US, led Kentridge to formulate her ideas for
what would become the Legal Resources Centre (LRC).

During this time, Kentridge became increasingly interested in
expanding the law clinic to incorporate a more comprehensive
entity that would operate in addition to the student law clinic. She
travelled to the UK and the US and to legal conferences throughout
Europe to meet with potential funders and to learn more about
various public interest law firms and legal research organisations in other countries. From the US, she met Jack Greenberg,
Director-Counsel of the NAACP Legal Defence Fund, with whom
she discussed the possibility of impact litigation in South Africa.
She also met with David Hood of the Carnegie Corporation who
was eager to fund an organisation focused on test cases and
direct legal services in apartheid South Africa. Finally, she met
with Clinton Bamberger, President of the National Legal Aid and
Defender Association and an ardent champion of legal aid, who
shared his expertise on poverty alleviation and social justice
and how his practices in the US could be adapted to the South

In 1976, Kentridge’s original idea for the LRC was created and had
three key aspects. The first aspect was that it would be a legal aid
organisation that would be financed on a permanent basis through
donor organisations. Secondly, through her conversations with
Bamberger and Greenberg, Kentridge maintained that the only way
that this organisation would truly uplift marginalised black South
Africans was if it was a professional organisation. In other words,
to challenge the apartheid regime effectively and advocate for the
rights of black South Africans, the organisation would need to have
better lawyers than the government lawyers. This principle meant
that the lawyers that the LRC hired would have to be adequately
paid and well-trained so that such lawyers could do the work for
life and not merely to gain legal skills through a student law clinic.
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which the LRC would gain influence and
bolster its sense of self-preservation in
apartheid South Africa. Notable members
of the Trustees included Charl Cilliers, a
prominent commercial attorney and conservative Afrikaner who would intervene
anytime police or state agencies would
harass or treat LRC staff unfairly.

Arthur Chaskalson, Nelson Mandela and Geoff Budlender. Source: cesr.org

Lastly, taking cues from the NAACP Legal
Defence Fund, Kentridge decided that in
addition to its work in direct legal services
through community clinics, the organisation would need to find test cases and
do impact litigation to challenge racist
and discriminatory laws of the apartheid
regime strategically. The genesis of the
LRC stemmed from Kentridge’s brilliant
vision for social justice in South Africa
and her unparalleled ability to solicit
funding from international donor organisations and crucial advice and technical
assistance from international legal aid
organisations.
After conceptualising the work of the LRC,
Kentridge needed to find the right lawyer
to lead the organisation. Later that year,
she approached Arthur Chaskalson, at that
time one of the most sought-after counsel

in Johannesburg and well-regarded in
the legal fraternity, about becoming the
Director of the LRC. Over dinner in Rivonia
with Sydney and Felicia Kentridge and
David Hood from the Carnegie Corporation,
Arthur Chaskalson agreed to become to
the Director of the LRC. It then became
the task of Kentridge and Chaskalson to
convince the Bar and the Law Society
to agree to the formation of the LRC.
This was done through Chaskalson’s
reputation and immense connections
in the legal fraternity in which he met
with countless prominent members of
the Bar and the Law Society for the next
year until both societies finally approved
the LRC at the end of 1978. Between 1976
and 1979, Kentridge and Chaskalson
compiled the Board of Trustees to oversee
the operations of the LRC; the composition of the Trustees was another way in
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Once the organisational structure of the
LRC was established and buy-in was generated amongst the legal fraternity, the organisation began operations in 1979 with
two attorneys: Arthur Chaskalson and
Debbie Dison. During this period, clients
came to the LRC through word of mouth
for its free legal services, which was unheard of in South Africa at the time. Clients
came to three clinics that were part of the
LRC, and the attorneys and Kentridge
oversaw students in the Practical Legal
Studies course at Wits, supervised student attorneys, and ran the clinics. The
Hoek Street Clinic was located next to
Johannesburg Park Station. It served as
an intake clinic for impoverished and marginalised black South Africans in need of
legal advice and assistance. Enthusiastic
young attorneys like Morris Zimmerman
were known to wait all day by the trains
to ask people about their problems and
needs. The Wits Clinic was located on
campus and primarily served the needs of
students, activists, and protesters and the
Bree Street Clinic worked in coordination
with the Federation of South African Trade
Unions and gave legal advice on labour
law. Because such clinics were primarily
involved in providing direct legal services, they were inundated with clients in
search of advice on various legal issues
free of charge. The Hoek Street Clinic took
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on over 140 cases in its first two months of operations, and each
clinic would see over 60 persons per day. Such clinics provided
crucial services to persons who might not otherwise have access
to the legal profession.

regime and its racist policies, but how would the LRC respond to
a government that was filled with its colleagues, supporters, and
some former employees? Moreover, as the apartheid regime came
to a close, the primary sources of the LRC’s funding, large international donor organisations such as the Carnegie Corporation
and the Rockefeller Brothers Fund, began to look elsewhere for
impactful pro-democratic projects. During this transitional period,
the LRC increasingly began to solicit funding through foreign
governments that would route money through churches or smaller
NGOs. After 1994, the challenge of shifting from a funding model
based almost entirely on large international donor organisations to
one based on a variety of sources including individual givers and
domestic funders would be at the forefront of the LRC and still is a
pressing concern today.

Throughout the 1980s and the declaration of the State of Emergency
in South Africa, the LRC would continue to provide direct legal
services and bring paramount test cases before the courts. These
included the Komani and Rikhoto cases which served to dismantle
the infamous influx control system and pass law practices for
black South Africans.
While many progressive organisations and political entities were
banned during this period, the LRC endured the threat of banning
and closure. The fact that the LRC survived the banning period was
primarily due to its Board of Trustees, which served to legitimise
the organisation in the face of political criticism, and a growing
number of liberal judges in the South African judiciary who were
receptive to the human rights arguments of the organisation.
During this period, the LRC served as a focal point for progressive
lawyers to meet and discuss strategies to fight banning orders,
political detentions, and political persecution, and the organisation was the beacon of promoting the rule of law in an otherwise
autocratic society. But even the LRC, with its esteemed Board of
Trustees and respected staff and Director, could not elude the
long arm of the apartheid government. While the LRC was holding
its Annual General Meeting in the Magaliesburg and discussing
tactics for upcoming trials, the Security Police bugged and taped
the meeting rooms and passed the information on to the government lawyers. Nonetheless, the LRC’s work in the 1980s is notable
because, despite challenges from the Security Police and criticism
from the apartheid government, the organisation managed to
achieve notable court victories through finding loopholes in
apartheid regulations and through superior legal arguments. The
apartheid government couldn’t simply shut down the organisation
for beating them at their own game.

Despite post-1994 funding concerns, the LRC’s work has remained
at the forefront of society in challenging the government to deliver
rights to under-served populations as promised in the Constitution
of South Africa. The primary obligation for the LRC, as it had been
since its inception, was not merely to challenge the apartheid government or be sympathetic to the ANC cause; the primary obligation was to work toward the transformation and fulfilment of rights
by the State through impact litigation and legal advocacy. While
the LRC no longer acts in opposition to the apartheid laws and regulations, the organisation challenges the democratic government
to promote human rights within South Africa. Clashes with the
democratic government occurred over its failure to provide access
to life-saving anti-retroviral drugs in the TAC case and its failure
to provide adequate access to housing as included in the Bill of
Rights. Both of these clashes forced the government to honour
the socio-economic rights of South Africans. To this day, the LRC
continues to fight for the rights of marginalised South Africans. It
has grown from an organisation with only three community law
clinics in Johannesburg to the largest public interest law firm
in Africa, with offices in Johannesburg, Cape Town, Durban, and
Grahamstown/ Makhanda and lawyers that work on issues ranging from access to land, environmental justice, access to housing,
access to education, LGBTI+ and gender equality and non-discrimination, access to justice, and government accountability.

With the dawn of majority rule after 1994, the LRC was forced to
consider what role it would play in post-apartheid democracy. The
organisation had spent its first 15 years challenging an autocratic
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Prominent LRC Cases 1979-2019
Komani NO v Bantu Affairs Administration Board, Peninsula Area (1980)
The Komani case was the first significant
test case that the LRC took on as an organisation, and its impact would prove
relevant for the following decade. In the
late 1970s, the backbone of apartheid, the
infamous pass laws and larger influx control system both designed to limit the freedom of movement of black South Africans,
were intact and severely undermining
the family and communal life of black
South Africans. The influx control system
mandated that black South Africans
were stripped of their citizenship and
freedom of movement and forced to move
to designated residential areas called
homelands. However, because the urban
commerce and industry of white South
Africa in Johannesburg and Cape Town
depended upon the labour of black South
Africans, certain black South Africans who
had been born in the urban areas were
permitted to remain in the townships
surrounding the urban areas according
to Section 10(1)(a) of the Urban Areas Act.
While these urban black South Africans
would reside in the urban townships to
provide labour, it was expected that only
men would live in the urban areas while
the families of such men would remain
in the homeland areas. It was common
for men to be recruited in their homeland
for work in the urban areas and for companies to sign a one-year contract with a
male labourer to work and reside in the
urban area; after the one-year contract
expired, the male labourer would return to

the homeland to visit his family for a short
period and then be signed to another
one-year contract and return to the urban
area. As such, women, unless they were
born in the urban areas as permitted in
Section 10(1)(a) of the Urban Areas Act,
were not permitted in urban areas and
were confined to homelands without work
permits. Through the pass laws and influx
control system, geographical segregation
was operationalised, and the nearly permanent separation of urban black male
labourers from their families and their
communities residing in homelands was
codified.

she was not permitted residence under
Regulation 20(1) of the Urban Areas Act
which mandated that she must have a
permit signifying “in bona fide employment or carrying on some lawful trade in
the area.” Under the current regulations
at the time, Mrs Komani was required
to obtain a permit to visit her husband,
but such permits were only for a limited
period and would not confer rights of
residence. In this way, Mr Komani was
only permitted to see his wife for a few
weeks per year once he returned to his
homeland between concurrent one-year
contracts.

Mr Komani resided in the Gugulethu
Township outside of Cape Town, and he
had worked continuously for 10 years for
one employer. His 10 years of continuous
work for one employer was relevant
according to Section 10(1)(b) of the Urban
Areas Act, which stated: “no Native shall
remain for more than 72 hours in an
Urban or Proclaimed area unless he has
worked continuously in such area for one
employer for a period of not less than 10
years or has lawfully remained continuously in such area for a period of not
less than 15 years.” As such, Mr Komani
sought a court order permitting his wife
to reside with him in Gugulethu, as was
prescribed in Section 10(1)(c) of the Urban
Areas Act. Since Mrs Komani was not born
in the urban area, she was not permitted
residence in Gugulethu under Section
10(1)(a). Because she was a housewife,

Mr Komani, with the help initially of the
Black Sash and with the help of the LRC
at the Appellate Division, was challenging
Section 10(1)(c) of the Urban Areas Act
which should grant permanent residence
rights to his wife but which was currently
being severely undermined by the permit
system. The LRC argued in the Appellate
Division that the regulation was not
effective because it was invalid. The
Appellate Division accepted the LRC’s argument and decided to permit wives and
children to reside with black labourers in
the townships if the labourers had met
the requirements of Sections 10(1)(a) and
10(1)(b).
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The decision in the Appellate Division
secured the rights of wives and children
in terms of Section 10(1)(c) of the Urban
Areas Act. It served as a turning point in
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the struggle against one of the most egregious aspects of the apartheid regime.
The decision helped unify many families
in urban townships. Over the following
year, the LRC would assist approximately

200 clients with similar cases so that
black males working in urban areas would
be able to reside with their families.
Moreover, the Komani case established
the LRC as a public interest law firm that

was at the forefront of challenging the
apartheid regime and securing human
rights protections for South Africans.

Rikhoto v East Rand Administration Board and Another (1983)
The LRC followed up on its success in
the Komani case with impact litigation
challenging the pass laws and the influx
control system by taking up the case of
Mr Rikhoto in the Transvaal Appeal Court.
While the LRC had effectively challenged
the validity of Section 10(1)(c) of the Urban
Areas Act, the nascent organisation was
vying for the perfect test case to challenge Section 10(1)(b). When the Black
Sash referred them to an engineering
company in the East Rand called Hargram
Engineering in Germiston, the lawyers at
the LRC knew they had found the perfect
client and the ideal test case to confront
the apartheid regime.
Mr Rikhoto began working as a machinist at Hargram Engineering in August
1970, and he was forced to leave his
wife and children in the Gazankulu
homeland to gain wages as a labourer in
Johannesburg. Mr Rikhoto had been living
in Johannesburg for 13 years and working
for the same employer continuously. He
argued that under Section 10(1)(b) of the
Urban Areas Act, which stated “no Native
shall remain for more than 72 hours in an
Urban or Proclaimed area unless he has
worked continuously in such area for one
employer for a period of not less than 10
years,” he was entitled under law to the
status of a permanent urban resident,
meaning that he could bring his family

to the urban area with him. However,
because the custom for employers was to
terminate and renew contracts annually
after permitting labourers three weeks
per year to visit their families in the
homelands, the East Rand Administration
Board argued that Mr Rikhoto did not meet
the 10-year continuous work criterion due
to his yearly trips back to Gazankulu to
visit his family. Therefore, the East Rand
Administration Board refused to grant
Mr Rikhoto permanent urban status
even though he met technically all the
requirements stipulated in the Urban
Areas Act and was not permitted to bring
his wife and children to live with him in
Johannesburg. In this way, the apartheid
government was essentially admitting
that it was impossible for urban black labourers ever to gain permanent residence
status because all labourers were hired
on annual contracts. If annual contracts
were not additive toward meeting the
10-year continuous requirement, then no
black labourer could ever gain permanent
urban resident status.
After the LRC presented Mr Rikhoto’s case,
the Transvaal Appeal Court ruled 5-0 in
favour of Mr Rikhoto. It permitted the contract system to be viewed as continuous
employment rather than punctuated employment to establish permanent urban
residence status. Judge O’Donovan argued
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that the government’s submissions undermined and invalidated the Section 10(1)(b)
of the Urban Areas Act because there was
no point of even including the section if
there was no possibility of gaining the
right associated with the section. If the
government was going to implement the
contract renewal system to ensure that
black labourers would never qualify for
permanent residence status, then Section
10(1)(b) had essentially been neutered
by the government. The Appeal Court
compelled the government to begin permitting black labourers to receive permanent urban residence status and thereby
allowing them to bring their families to the
urban areas if they met the requirements
of the Urban Areas Act.
The Rikhoto case occurred at a time in
the country’s history when the apartheid
regime’s alleged reform programme had
come under increasing attack for its
inefficacy. During an era of increasing
violence and demonstrations, the ANC
and other black activists had essentially
written off the law as an instrument of
oppression, and the timing of the Rikhoto
case was imperative in that it provided
an opportunity for change through legal
means as an alternative to violence and
served as a rallying cry for black trade
unions and human rights groups alike.
For instance, the Sowetan after the
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Rikhoto decision was released included
the following in its headline: “The time has,
at last, come for the government to prove
its sincerity in the move towards reform.”
Although for years after the decision the

Administration Boards refused to implement and adhere to the decision, the
apartheid regime was eventually forced to
follow its own legal decisions and permit
residence rights to the families of black

labourers who worked in urban townships
under Sections 10(1)(a) and 10(1)(b) of the
Urban Areas Act, affecting over 150,000
black contract labourers in South Africa.

Government of the Republic of South Africa and Others v Grootboom and Others (2000)
The Grootboom case was the first case
challenging the justiciability of socio-economic rights in post-apartheid South
Africa. The Constitution that had been
drafted at the beginning of majority rule
included a variety of socio-economic
rights in the Bills of Rights, namely broadbased rights to housing, health care,
food, water, social security, education,
and access to information, among others.
While the Bill of Rights boldly proclaimed
these socio-economic rights, the realisation of such rights less than a decade
after the onset of majority rule meant that
the rights were still aspirational for most
South Africans. This was especially true

because the case for the government’s
role in realising such socio-economic
rights had yet to be challenged in the
judicial system. The LRC’s role in the
Grootboom case would fundamentally
change the way the South African courts
viewed the Bill of Rights and the socio-economic rights contained therein.
In 1998, Irene Grootboom and other
residents of an informal squatter settlement in Oostenberg called Wallacedene
decided to move. Within Wallacedene,
the residents faced conditions that
they described as “lamentable” and
“intolerable”. Residents constantly faced
the threat of fire because of the close

proximity of the informal dwellings, and
the lack of sanitation facilities and constantly waterlogged surfaces in the area
increased their chances of contracting
severe illnesses. Prior to the 1998 exodus
from Wallacedene, the residents had all
applied to public housing through the
new government programmemes. Still,
the waiting list was so long that residents
were seemingly faced with the prospect
of residing in Wallacedene in squalor
indefinitely. Due to their lack of allocation
of public housing, Grootboom and other
residents moved out of Wallacedene.
They began to occupy an area they called
“New Rust,” a piece of privately held land
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that was earmarked for public housing
development. The owner of the private
land on which “New Rust” was located
applied for their ejectment and the occupiers were evicted from the private land
and began camping on a sports complex
in the area. The squatters were unable to
erect shelters on their temporary home at
the sports complex because the building
materials and possessions had been
destroyed and burnt when they were
evicted. Left without adequate shelter
on the sports complex, Grootboom and
other residents sought relief in the form
of adequate housing, and the LRC brought
the case before the Constitutional Court in
the following year.
The LRC argued that the state had not
provided adequate access to housing
as was prescribed in Section 26 of the
Constitution. According to Sections 26(1)
and 26(2) of the Constitution, “everyone
has the right to have access to adequate
housing” and “the state must take reasonable legislative and other measures,
within its available resources, to achieve
the progressive realisation of this right.” In

this way, the unduly long waiting list and
the lack of provision of alternative forms
of housing while the respondents applied
to public housing ran counter to Section
26 of the Constitution, and the case forced
the Constitutional Court to define and
operationalise the meaning of Section 26.
The Court clearly stated that socio-economic rights were justiciable under the
Constitution, but the Court’s role was now
to determine “how to enforce them in a
given case.” The Court found that adequate housing requires “more than bricks
and mortar,” and that for a person to have
access to adequate housing, there must
be the provision of land, services, and a
dwelling. More crucially, the Court stated
that the state’s duty went beyond merely
providing housing but was to “create
the conditions for access to adequate
housing for people at all economic levels”
through the realisation of an interconnected set of socio-economic rights that
should be interpreted in the social and
historical context in relation to the right
to housing. In this way, the Court bundled
the socio-economic rights together as
necessary for the realisation of the right

to adequate housing and placed the
burden firmly on the state to create the
conditions necessary for these rights. The
notion of progressive realisation through
legislative and other measures as included in Section 26(2) of the Constitution
was interpreted as those measures that
were reasonable in both their conception
and in their implementation in light of the
government’s limited resources.
The Grootboom case settled any doubt
surrounding the justiciability of the
socio-economic rights enshrined in the
Constitution and enforced the progressive
realisation of such rights even though the
realisation of such rights required budgetary outlay from the state. The Grootboom
case would open the door for litigation of
the other socio-economic rights listed in
the Constitution and would set the stage
for later cases such as the Treatment
Action Campaign (TAC) case. In addition,
the Court judgment brought relief and
immediate benefits to Irene Grootboom
and members of her community so that
their rights to access to adequate housing
could be progressively realised.

Minister of Health and Others v Treatment Action Campaign and Others (2002)
In 2000, there were over 6 million people
infected with HIV/AIDS in South Africa,
and 80,000 newborns were infected per
year with HIV/AIDS through mother-tochild transmission. Nevirapine was made
available to the South African government
free of charge for five years starting in July
2000. In April 2001, the government issued
a protocol for providing comprehensive
care for the prevention of mother-to-child

transmission. But the programme was
rolled out in stages, and the first stage
toward implementing the programme was
announced in 2001. Nevirapine dispensation was restricted to only two public
health clinics per province, one urban
clinic and one rural clinic, for a period
of two years to study the feasibility and
efficacy of the comprehensive care package for new mothers. Despite the roll-out
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in April 2001, the first test sites were not
established until May 2001, and by August
2001, some provinces still did not have
test sites for the programme. The delayed
roll-out of the programme and the indefinite trial period for the programme meant
that countless mothers and newborns
who could potentially receive Nevirapine
free of charge were not granted access
to Nevirapine simply because of the
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government’s arbitrary limited roll-out of
the programme. The governmental policy
meant that only 10 per cent all births at
public hospitals could benefit from the
policy, leaving many newborns at risk of
contracting HIV/AIDS from their mothers.
At the peak of HIV/AIDS denialism from
then-President Thabo Mbeki and his
administration, the Treatment Action
Campaign (TAC) formed a broad-based
coalition to challenge the constitutionality of the above-mentioned policy and to
greatly expand the access to Nevirapine
and anti-retroviral drugs in South Africa
for people with HIV/AIDS. Working with
various actors such as Dr Haroon Saloojee
and the Children’s Rights Centre, the
LRC brought TAC’s challenge before the
Constitutional Court. Before the Court
were two main issues: whether the government was justified in refusing to make

Nevirapine available to pregnant women
living with HIV/AIDS who gave birth in
hospitals other than the approved two
test clinics per province and whether
the government was legally obligated to
establish clear time frames for the implementation of the national programme to
prevent mother-to-child transmission of
HIV/AIDS. Such constitutional challenges
dealt with socio-economic rights similar
to the Grootboom case, but Section 27(1)
of the Constitution, the section dealing
with the right to the access to health care
services, was under scrutiny this time.
The TAC case served to immortalise the
Grootboom case in reiterating the justiciable of socio-economic rights and in
circumscribing the limitations of the government in bringing about the progressive
realisation of such rights due to resource
constraints. The Court further endorsed

© Mike Blyth | Flickr.com

implementation of a right to parental or
family care is lacking.” The Court thereby
ruled the government’s policy unconstitutional and ordered without delay that
the government remove any restrictions
on the administration of Nevirapine for
mothers in public hospitals.

the reasonableness test discussed in
Grootboom and decided that while the
government’s aim was to research the
efficacy and feasibility of the Nevirapine
programme, the indefinite postponement
of the roll-out of the national programme
was unreasonable and unconstitutional,
especially because it denied access to a
particularly vulnerable group of mothers
with HIV/AIDS. The Court also reaffirmed
the rights of the children in this case,
stating the urgency and necessity of
administering Nevirapine to prevent
mother-to-child transmission because
children’s’ “inability to have access to
Nevirapine profoundly affects their ability
to enjoy all rights to which they are entitled.” In discussing the rights of children,
the Court invoked Section 28 of the
Constitution to ensure that children are
granted protection “that arises when the

Source: tac.org.za

The TAC case represents a resounding
victory for the justiciability of socio-economic rights in South Africa and for the
expanded access to mothers of anti-retroviral drugs to prevent mother-to-child
transmission. Moreover, the Court’s
order for the national programme to be
implemented progressively meant that
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thousands of more mothers and newborns were able to take advantage of
free access to Nevirapine. By April 2004,
the national programme was fully implemented and working toward preventing
mother-to-child transmission of HIV/AIDS
on a national scale.
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Department of Land Affairs and Others v Goedgelegen Tropical Fruits (Pty) Ltd (2007)
Land, namely, who owns the land and
who is granted land usage and water
usage rights, has been the most contentious political and economic issue in the
history of South Africa. The Popela case
represented a fundamental shift in how
the post-apartheid government defined
the restitution and redistribution of land
that had been seized under colonial and
apartheid South African rule. The Court
found that the former precedent of interpreting land dispossession as having
necessarily occurred by direct state
intervention was too narrow. Labour tenants also dispossessed by private farmers
guided by apartheid policies were also
eligible for land restitution. Thus, the
Popela community should be restored the
usage rights to their ancestral land. The
LRC’s role in the Popela case was pivotal
in broadening access to land for all South
Africans. Still, the case is also indicative
of the shortcomings and disappointments
of the country since the beginning of
majority rule, as the implementation of
court orders and land redistribution has
been slow, convoluted, and plagued by
corruption.
The Popela community is composed of
nine houses descended from Popela
Maake and formerly residing as labour
tenants on the Boomplaats farm in central Limpopo. They have lived in a fertile
valley in Limpopo province 70 kilometres
northeast of what is now Polokwane since
the early 1800s. The Popela community
herded cattle and tended crops in the
area before the advent of colonial settlers
or the apartheid regime, but they were not

spared from the land grabs that occurred
throughout South Africa from the 1700s
onward. Their access to land was gradually eroded beginning in the late 1880s,
and the Popela community, once able to
graze their cattle and tend their crops
freely, became labour tenancy with limited occupancy rights on their ancestral
land. To pay “rent” to the white landowner
for their occupancy on the land, they were
forced to work for the landowner. Labour
tenancy continued unabated until 1969. At
the end of 1969, Altenroxel decided to terminate the labour tenancy of the Popela
community, thereby dispossessing the
community of its livelihood through crop
planting and livestock grazing. Altenroxel
explained that the labour tenancy programme was terminated because of the
need to adapt business practices and insisted that the termination was not due to
any insight about government legislation
or actions. But the subsequent implementation of Government Notice 2761 in 1970
outlawing all labour tenancy contracts,
combined with the previous legislation
of the 1913 Natives Land Act, the Native
Trust and Land Act of 1936, and the Bantu
Laws Amendment Act of 1964, made
Altenroxel’s motivations seem dubious at
best. Members of the community were
forced to move elsewhere to find employment, many moving to Johannesburg
and Sekgopo among other places. The
few community members who stayed in
the area endured minuscule wages and
demeaning working conditions; during a
five-day work week, workers would only
receive their 20 cents per hour wages on
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three days because their labour on the
other two days was used to pay rent.
Many rural communities across South
Africa experienced similar land dispossession, whether during the colonial period or under apartheid, and the
post-apartheid government created a
framework for land redistribution and land
restitution. After 1994, through a variety of
legislative and policy measures including
the Section 25(7) of the Constitution and
the Restitution of Land Rights Act, the
government sought to provide redress to
communities dispossessed of their ancestral land. However, this process seemed
to be limited to only those who had lost
their land due to the passage of the Native
Land Act, as Section 25(7) states that “a
person or community dispossessed of
property after 19 June 1913 as a result of
past racially discriminatory laws or practices is entitled, to the extent provided by
an Act of Parliament, either to restitution
of that property or to equitable redress.”
Under this new policy framework, communities could bring claims before the
Land Claims Commission to assess what
form of redress they would receive for
dispossession. However, this process was
excruciatingly slow and often beholden to
corruption and bureaucratic mismanagement. Moreover, the Popela community
would seemingly not fit the criteria necessary to receive redress for dispossession
because their land had been taken from
them before the 1913 cut-off date. Despite
this, the Popela Community with help
from the LRC and Nkuzi Development
Association applied for restitution.
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On 6 June 2007, the Constitutional Court
overturned the decision of the Supreme
Court of Appeal. It ruled that the Popela
community had been dispossessed of
their land due to racially discriminatory
laws and practices and that they were
therefore entitled to restitution under
the Restitution of Land Rights Act. The
judgment broadened both the judicial
understanding of how a community was
constituted under the Restitution of Land
Rights Act and the common law interpretation of dispossession. The first issue
that the Court settled was that while the
Popela community did not meet the Land
Claims Court’s narrow understanding of
“community” in terms of accepted tribal
identity only, the Popela community
was still a community because it only
needed common rules and practices to
be considered a community. The Court
then had to determine whether the 1969
termination of labour tenancy constituted land dispossession as a result of
past racially discriminatory laws and
practices. The Court reasoned that, but
for the apartheid laws and practices, the
landowners would never have been able
to unilaterally dispossess the labourers
who had customary interests in the land.
Justice Moseneke stated that absent the

apartheid laws, the farmer-owners “would
have been compelled by law and practice
not to take away any vested rights in
the land of others as at 1913, particularly
because the original rights of the people
concerned preceded the first land registration and went back generations…[and]
would never have had the power to do
what they did.”
The Court found that “the racially discriminatory laws in force …favoured the ability
of the Altenroxels to dispossess the applicants of their labour tenancy rights…[and]
without the effect of the apartheid laws,
policies, and practices on land rights of
black people, the Altenroxels would have
never had the power to do what they did.”
This ruling countered the Supreme Court
of Appeal’s reasoning that there needed
to be a direct causal link between racist
laws or practices and the community’s
dispossession and represented a “substantial broadening” of the definition of
restitution, according to Agri SA’s legal
adviser Annelize Crosby. The decision
was also significant because the Court
used the intention of the Constitution
rather than the technical definitions in the
Constitution to guide its interpretation,
and this approach led to an interpretation
in line with the focus on remedying past
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failures of the state to protect the rights of
black labour tenants.
This finding essentially meant that
landowners were not immune to successful land claims for restitution simply
because they had title deeds pre-dating
1913. Moreover, the ruling expanded who
could apply for restitution in terms of
communities and how the superstructure
of colonial and apartheid-era laws would
mean that the vast majority of dispossessions would have occurred as the result
of past racially discriminatory practices
and actions. Despite the momentous
victory for land rights and the restitution
of land to dispossessed rural communities
across South Africa, the Popela case has
a complicated history primarily due to the
lack of action that the government has
taken since the precedent-setting 2008
judgment. Over 11 years later, the Popela
community still does not have access or
usage rights to the land that they were
supposedly granted through restitution.
Despite the landmark decision in 2007
granting the Popela community access to
their ancestral land, none of the current
Popela land claim is being used by the
Popela community. All of the nine houses
comprising the Popela community reside
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in Sekgopo, about 15 kilometres away
from the Boomplaats farm. There are currently about 15 people staying in concrete
and earthen huts with thatched roofs on
the Popela land claim, but these people
all pay rent to the Popela community in
Sekgopo. Most of these residents are
foreign workers from Mozambique and
Zimbabwe who stay on the land claim
and work on nearby farms such as the ZZ2
tomato farm.
The Popela community’s allocation of the
land claim has stalled for various reasons,
but the most pressing issues are the glacial pace of the government processing
the community’s CPA application and disputes about water rights. The Land Claims
Commission has required the Popela
community to create a CPA before gaining
access to their land, but the government
has faltered in registering the CPA. Ali
Maake, a leader in the Popela community
who has been at the helm of the process
to register a CPA, said, “after 11 years, it is
hard, and there have been three months of

no activity this year because the government still has not registered the CPA, so it
doesn’t look good for 2018 or 2019.”
Moreover, a water rights dispute has
plagued the allocation process for the
past 11 years. When the Popela community was granted the land claim, there
were four bores on the land being used
by the neighbouring Westphalia farm.
The Westphalia farm continued to draw
water from the land claim without consulting the Popela community well after
2007 while residents on the land claim
had limited access to clean water. After
protracted negotiations with Westphalia
farm and the Land Claims Commission,
the four bores have been switched off,
and water underneath the land claim is
no longer being used by neighbouring
farms. Nonetheless, the plot of land still
lacks a reliable water source, even though
there is a water line from a nearby dam
that runs directly underneath the land to
another farm but does not provide any
water to their section of Boomplaats. The

Popela community has maintained that
they will not move onto the land until they
are granted proper access to water, despite continual push-back from the Land
Claims Commission. Ali Maake said, “Land
and water cannot be separated. Even if we
have the land, we cannot be productive if
we don’t have water.”
The case of the Popela community illustrates the complex reality of land restitution. Even in cases that fundamentally
broaden the definition of restitution and
grant access to black victims of land dispossession, there are still problems after
the court case is over. The government’s
inactivity and indifference to the community’s needs undermines the intent of land
restitution, and scarce water resources
and a lack of government support greatly
threatens the longevity and success of
restituted farms. Nonetheless, the LRC
remains involved in ensuring that the
Popela community will be able to realise
the land rights that they so bravely fought
for over a decade ago.

Silicosis and Tuberculosis Settlement (2018)
In 2018, the LRC, Abrahams Kiewitz Inc.
and Richard Spoor Attorneys, on behalf of
thousands of mineworkers across South
Africa, reached a historic class action
settlement with the Occupational Lung
Disease Working Group to secure compensation for eligible mineworkers and
their families suffering from silicosis and/
or tuberculosis who had worked in mines
between 1965 and the present. The class
action settlement of this nature is the
first to ever exist in South Africa, and the

settlement is the result of over three years
of negotiations between the attorneys at
the working group composed of African
Rainbow Minerals, Anglo American SA,
AngloGold Ashanti, Gold Fields, Harmony,
Sibanye Stillwater and Pan African
Resources.
This settlement especially broadened the
common law because the court ruled
that dependants of eligible South African
mineworkers who had died before their
cases are settled may inherit those claims.
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The court even noted the toll that mining
had taken on entire families because
of the tendency for female dependants
having to care for sick mineworkers. This
led to an increase in rural poverty by
preventing such women from engaging in
income-generating activities, subsistence
agriculture, or even educational opportunities. The execution of the settlement will
take place with provisions and details to
be determined by the Johannesburg High
Court in the near future.
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FIRST ANNUAL GEORGE BIZOS
HUMAN RIGHTS AWARD
The LRC is proud to announce the inaugural George Bizos Human Rights Award, which will be presented annually to recognise
those making a remarkable contribution toward protecting, upholding and advancing a culture of human rights and social
justice in South Africa. The LRC in creating the George Bizos Human Rights Award hopes to further inspire human rights lawyers
and social justice activists and honour the work that they so tirelessly do in advancing human rights and promoting the public
interest.
Veteran human rights lawyer, anti-apartheid activist and avid supporter of the
LRC George Bizos was the recipient of
the inaugural George Bizos Human Rights
Award. In his acceptance speech, Bizos
noted the universality of human rights,
cautioned South Africa to avoid the traps
of xenophobia and authoritarianism into
which parts of the world had fallen and
hoped that South Africa would serve in
the future decades as a beacon of hope
for human rights. During the ceremony,
a number of legendary anti-apartheid
activists and former clients paid tribute to

the life and service of Bizos. Guest speaker Tembeka Ngcukatoibi spoke on the
genesis of constitutionalism and the paramount role that civil society organisations
like the LRC, and human rights lawyers
like Bizos, can play in the promoting the
rule of law in South Africa in the coming
decades.
George Bizos embodied the spirit of
human rights in his lifelong career.
Bizos led the LRC’s legal interventions
on behalf of the families of the workers
slain in the Marikana massacre and even

served as a crucial witness in the 2017
inquest into the death of Ahmed Timol
which corrected the record and showed
that the security police had murdered
and covered up the death of Timol. Bizos
represented many families of activists
murdered during the apartheid regime,
including the representation of Steve Biko
and Chris Hani’s respective families in
the Truth and Reconciliation Commission.
Bizos is known for his participation in the
Rivonia Trial in which he defended Nelson
Mandela, Govan Mbeki and Walter Sisulu
against the death penalty.

HUMAN RIGHTS AWARD
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COMMUNITY ACCESS TO LAND AND RESOURCES
Introduction
The LRC’s work in increasing community access to land is guided by Section 25 of the Constitution, which tasks the South
African government with promoting equitable access to natural resources with particular emphasis on land reform. At present,
comprehensive land reform has failed to materialise in South Africa, and this failure has left many communities without the
equitable access to natural resources to which they are entitled.

© Vadim Nefedov | Dreamstime.com
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Discussions around the ‘land question’ and the possibility of
amending the Constitution to enable expropriation without compensation continue to dominate the political discourse in South
Africa. However, our expert analysis illustrates that land reform
has failed in spite of the provisions in the Constitution, rather than
because of them. The Constitution provides all the necessary tools
for comprehensive land reform to meet the government’s former
target of redistributing 30 per cent of land within five years of
becoming a democracy. Years later, this aspiration has still not
become a reality, and the process of restitution and redistribution
of land has been hard-fought and gradual.

present. Moreover, the rise of traditional leaders has undermined
the already insecure land tenure of members of traditional communities, as traditional leaders have increasingly adopted the
mindset that the land belongs to them rather than to the community at large.
Within this legal and institutional framework, the LRC engages in
strategic litigation and law reform to bring about more equitable
access to land and natural resources. Due to the weak state capacity of the South African government, much of the LRC’s litigation
focuses on compelling the government to implement existing
policies or comply with the rule of law. With regard to land reform,
these litigation and movement building efforts have centred on
representing communities in restitution and redistribution cases
to ensure that communities with ancestral connections to the
land can regain access to that land. The LRC’s litigation relevant
to traditional governance seeks to democratise rural spaces by
limiting the power of traditional leaders and elevating the rights
of community members.

Two of the reasons for the failure of comprehensive land reform
have been the inability of the South African government to effectively implement pro-poor land resource reform policies and the
rise of increasingly undemocratic traditional leaders. Elite and
state capture, implementation of policies in ways that benefit
businesses at the expense of small landholders, and the failure
of post-settlement support have all plagued the government’s
attempts at land reform. These problems have persisted into the

Our Work
In the past year, the LRC has increased access to land and natural resources for rural communities through litigation concerning restitution and the restoration of commonage rights.
After waiting nearly 20 years for their land claims to be adjudicated, the Prudhoe Community in the Eastern Cape was restituted
26 farms by the Land Claims Court in April 2018. The Prudhoe
Community was forcefully removed from their land in the 1980s by
the Ciskei Government, and these community members were relocated to Prudhoe farm. However, the community members received
no compensation for the land from which they had been removed,
and they received no assistance to create new lives for themselves
at Prudhoe farm. The Prudhoe Community lodged their land claim
in terms of the Restitution of Land Rights Act in December 1998,
but their land claim had been delayed for at least seven years by
bureaucratic intransigence as well as a competing claim by the
AmaZizi Community. The Land Claims Court found that the Prudhoe
community constituted a valid community and that they had
proper claims to 26 farms between the Fish and Mpekweni Rivers.

From left: Cecile van Schalkwyk (LRC attorney), Zenzele Ngcolomba,
Gladman Tom, Mr Gadla, Cameron McConnachie (LRC attorney), Mieta
Dyantyi, and Ethel Libi (LRC secretary)
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The Land Claims Court castigated the Land Claims Commission
for failing to uphold section 195 of the Constitution by which state
organs are expected to implement government policies effectively
and efficiently.

which the issue of whether deductions to the market value may
be justified in determining the just and equitable compensation
for land reform.
The LRC represented Mr Mwelase, three fellow labour tenants
and the Association of Rural Advancement (AFRA) at the Supreme
Court of Appeal to petition the Court to appoint a Special Master
to oversee the implementation of the Labour Tenants Act, which
would expedite the processing of labour tenants’ claims under the
Act. Mr Mwelase and the three other labour tenants live on the
Hilton College Estate in KwaZulu-Natal, and their claim was one of
10,914 unsettled land claims. While the Court rejected the appointment of a Special Master, the Court directed the Department to
develop an implementation plan which must include the number
of labour tenant claims lodged and targets and budget for processing and settling those claims. Although the LRC supports the
Court-mandated implementation plan, there have been human
consequences to the government’s inaction as many continue
to live on farms in poverty and uncertainty while their claims
remain unprocessed. The LRC will continue to put pressure on the
Department through legal means in expediting the processing of
unprocessed labour tenant claims.

Moreover, the Court ordered that the land be restituted to the
Prudhoe Community within six months such that the community members would now have full ownership over the farms in
question. This triumph for the Prudhoe Community will improve
the socioeconomic circumstances of the community members, as
many of them were impoverished due to the forced removal in the
1980s. While the process of land restitution took almost 20 years,
the Prudhoe Community case represents a victory for improving
access to land and natural resources in South Africa.
In a similar matter, the LRC represented the Association for Rural
Advancement in the Constitutional Court and secured the restoration of a small community which occupied the Salem Commonage
in the Eastern Cape. The amaXhosa community settled on and
utilised the Salem Commonage land before 1913. In 1940, the
Commonage was subdivided amongst white settlers, depriving
the Salem community of their right to the land. With help from the
LRC, the Salem community filed a land restitution claim, and the
Constitutional Court found that the group did qualify as a community and would be restored formal rights to the land. Because the
Commonage was initially shared amongst white settlers and the
amaXhosa community members, the restitution will not necessarily include the entire farms but will be determined in a further trial
by the Land Claims Court. The restoration of access to Commonage
land in the case of the Salem community is paramount, ensuring
that ancestral land claims are settled justly.

In addition to the work done in the past year on improving access
to land and natural resources through restitution and redistribution, the LRC has also worked empower members of traditional
communities in rural governance. In a groundbreaking judgement
by the Bhisho High Court, the senior traditional leadership was
disestablished, the first time that this has ever happened in South
Africa. The Amahlathi Crisis Committee and the LRC represented
the residents of eight villages near King William’s Town in the
Eastern Cape in arguing that the Amahlathi people did not customarily have a chief. Instead, they governed themselves through
a system of elected chairpersons, and the Amahlathi people thus
felt that having a chief was not in accordance with their customary
law. When the former chief began trying to assert his authority
arbitrarily over the Amahlathi people by taking over pending land
restitution claims, the community and the Committee approached
the LRC to intervene. This case has significantly improved the local
ownership over rural governances and has delimited the powers
of traditional leaders.

The LRC also litigated two pivotal cases concerning the expansion
of access to land for labour tenants. The LRC represented a labour
tenant named Mr Msiza, who was seeking compensation for a
land claim from the Department of Rural Development and Land
Reform. The Supreme Court of Appeal found that the residential
development potential of the land is not a factor in determining the
value of compensation for the land and therefore granted a lesser
amount for compensation to Mr Msiza than was requested. While
this case was crucial for ensuring that Mr Msiza received compensation for his claim on the land on which he was a labour tenant,
the Supreme Court of Appeal only partially settled the extent to
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ENVIRONMENTAL JUSTICE
Introduction
Mining and associated environmental damage threaten both the health and socioeconomic well-being of community members
residing in affected areas. While South Africa’s mineral wealth has been a boon to corporations, extractive industries have
operated at the expense of the wellness of poorer communities living along the platinum, gold and coal belts.

© Michael Turner | Dreamstime.com
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Community members in these areas are adversely affected
by frequent relocations, empty promises in Social and Labour
Plans (SLPs), and health issues from environmental damage and
pollution.

help from the LRC and other civil society organisations, these
communities are playing an active role in promoting economic
development that is socio-economically inclusive and not environmentally deleterious. The LRC’s work in environmental justice
ensures that vulnerable and affected communities share equally
in the benefits of economic development and are not unduly burdened by the negative environmental and health consequences
associated with mineral extraction.

Although affected communities in the past found it difficult to
organise against politically influential and economically dominant
mining companies, communities across South Africa have begun
demanding that their rights and livelihoods be respected. With

Our Work
The LRC’s work in environmental justice in the past year focused primarily promoting equitable water use and the increasing the fairness of administrative processes relevant to mining companies. The LRC petitioned the Water Tribunal in Pretoria
on behalf of three appeals by environmental organisations including Escarpment Environmental Protection Group (EEPG),
Wonderfontein Community Association and Langkloof Environmental Committee. The Water Tribunal found that the appeal
of the three separate water use licences issued to three different mining companies was not moot, despite the fact that the
previous suspension of the Water Tribunal resulted in the appeal process being suspended for many years. This effectively
meant that the mining companies could continue their operations indefinitely despite administrative challenges to their water
use licences by environmental groups.
its mining operations despite the standing appeal. Once the suspension of the Water Tribunal was lifted, the other organisations
joined with appeals against the water use licences granted to
Xstrata Alloys and WER Mining.

In 2010, EEPG and Wonderfontein Community Association approached the LRC and appealed the water use licence given to
Exxaro Coal for a mining operation in Komati River Catchment area.
The organisations challenged the issuance of the licence because
they felt that a different decision would have been reached if a
proper public consultation process had been followed. In reality,
Exxaro Coal used its own specialists to assess the environmental
and socioeconomic impacts of the mining operations and created
a flawed assessment in the process. However, before the Water
Tribunal could hear the appeal, the Minister of Water Affairs suspended the Water Tribunal, and Exxaro Coal was able to continue

The Water Tribunal dismissed the arguments made by the mining
corporations and found that the appeal should not be considered
moot. In doing so, this case has set a precedent for the future issuance of water use licences and the concomitant appeals process,
ensuring that state entities will take into account concerns from
civil society organisations before granting such licences to mining
corporations.
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HOUSING, EVICTIONS AND LOCAL GOVERNMENT
Introduction
Access to adequate housing is identified as a guaranteed right in section 26 of the Constitution, where it states that the State
is obligated to take reasonable legislative and other measures within its available resources to achieve the realisation of this
right. Section 26 further provides a degree of tenure security by protecting persons against arbitrary evictions and the demolition of one’s home without an appropriate court order considering all relevant circumstances. Despite these constitutional
protections, access to adequate housing remains uneven and divided along income, racial, and geographical lines. According
to the 2017 Household Survey, 13.6% of South African households reside in informal dwellings compared to the 80.1% of South
African households that reside in formal dwellings.

© Grobler Du Preez | Dreamstime.com
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This trend varies along racial and income lines, but it also varies
with the different provinces, as the rate of households residing in
formal dwelling differed widely from 91.7% in Limpopo to a mere
70.4% in the Eastern Cape. Moreover, the highest percentage of
those residing in informal dwellings lived in the North West and
Gauteng, respectively, with 19.9% and 19.8% of households living
in informal dwellings. Further, throughout South Africa, 13.6% of
South African households lived in RDP or state-subsidised housing, and many residents have voiced concerns about the quality
and integrity of the structures, stating that 10.2% believed that the

walls were weak or very weak and 9.9% believed that roofs were
weak or very weak.
These disparities in housing allocation and the potential socioeconomic and health risks posed by substandard housing and
informal dwellings are the primary concern of the LRC, and our
work is focused on improving the housing allocation process and
ensuring that households experience greater tenure security. In
this way, the LRC is active in litigating the right to access adequate
housing and reforming the law relating to evictions, especially the
arbitrary nature of evictions and house demolitions.

Our Work
The LRC’s work in the past year in the field of housing primarily centred on receiving compensation for victims of arbitrary
evictions and increasing the transparency and rule of law surrounding the application and granting of reconstruction and
development programme (RDP) housing. In the first case, the Grahamstown Regional Court ordered that R270,000 be paid to Mr
Donyeli, who had been arbitrary evicted from his family home by the Makana Municipality. Mr Donyeli had resided in the home
for 35 years, but the Magistrate’s Court in Grahamstown arbitrarily evicted him in 2014 and then unlawfully demolished his
house while the eviction proceedings were still pending. After the Makana Municipality failed for two and half years to comply
with a court order to provide Mr Donyeli with an equivalent RDP house, the LRC represented Mr Donyeli in the Grahamstown
Regional Court, where he was awarded the current fair market value for his former home. Despite the glacial pace of the
bureaucratic proceedings, Mr Donyeli is now able to replace his home from where he was arbitrarily evicted years earlier.
approached the LRC because it felt that the corrupt practices of
awarding houses to those who unfairly benefited at the expense
of families still on the RDP waiting list was causing tension and
unrest within the community. The Court ordered the Municipality
to indicate whether each RDP housing application was approved
or rejected, and if rejected the reasons for such rejection, and to
inform applicants of the necessary requirements for their applications to be approved. The Court’s order represents a major court
victory in improving transparency in the RDP housing allocation
process and rooting out corruption in local governments.

In addition to ensuring that community members receive compensation for unjust evictions, the LRC is committed to promoting transparency throughout the process by which community
members apply and are granted RDP housing. There are many
issues surrounding the RDP housing waiting lists across South
Africa, including corruption, favouritism, and a lack of rule of law,
but the LRC worked in the past year to demystify this process in
one locality. The Pietermaritzburg High Court granted relief to the
Endumeni Civic Association, a group representing 294 RDP housing
applicants who were not awarded houses due to corruption within
the local Housing Committee. The Endumeni Civic Association
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EDUCATION AND CHILDREN’S RIGHTS
Introduction
All South Africans are guaranteed the right to basic education, as this right is enshrined in the Bill of Rights section of the
Constitution. Because this right is located in the Bill of Rights, its applicability may be restricted only “in terms of law of general
application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human
dignity, equality and freedom.” Courts have repeatedly and consistently recognised this right as an expansive one, a right that
is inextricably tied to the provision of a broad range of educational resources including but not limited to schools, classrooms,
teachers, teaching material, adequate facilities and physical infrastructure and learner support materials.
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Despite the expansive protections surrounding the right to a basic
education, the legacy of unequal service provision from apartheid
persists to this day. The reality of the education system in South
Africa today is that a privileged few receive a world-class education, while the vast majority of South African youth are condemned
to a second-class model. The provision of affordable educational
opportunities has been steadily growing in South, as 66% of
learners in public schools did not pay tuition fees and received
government support for educational expenses in 2017 compared
to a mere 21.4% of learners in 2007. Nonetheless, the main reason
that males and females dropped out of school was a lack of money
for fees or educational expenses, reported by 21.4% of learners
who dropped out of school before graduating. Although there have

been problems concerning the payment of fees, other pressing
issues in public schools such as a lack of books, unnecessarily
large classes, inadequate facilities and teacher absenteeism tend
to temper the provision of the right to basic education.
With education having wide-ranging consequences for the future
lives of young learners impacting outcomes as diverse as socioeconomic status and health, the LRC’s work in litigating to achieve
appropriate levels of service provision for all learners is paramount
to the both the dignity of students and the development of South
Africa. The LRC remains committed to expanding access to education for all learners and improving the educational resources
that are guaranteed to all students regardless of class, race, or
geography.

Our Work
The LRC is committed to ensuring that all learners regardless of socioeconomic background are able to exercise their right
to education, and the LRC’s work in the past year is reflective of this commitment. In terms of expanding educational opportunities in post-secondary education, the LRC represented Mr Njabulo Mavuso, a student at Rhodes University. Mr Mavuso is
a second-year commerce student at Rhodes University, but he was unable to enrol in classes because the National Student
Financial Aid Scheme (NSFAS) had still not made a decision on his application after classes had started. Thus, Mr Mavuso
struggled to pay registration fees, and NSFAS’s failure to make a timely decision on his application resulted in substantial
financial burden on him and his family. The High Court in Grahamstown ordered that the NSFAS communicate a decision to Mr
Mavuso within one week so that he will be able to make an informed decision about his future at Rhodes University. While many
students who apply for financial aid through NSFAS fail to hear from NSFAS, the LRC in this case showed that the NSFAS must
respond to applications in a timely manner in order to promote opportunities in post-secondary education for students of all
economic backgrounds.
School Governing Body of Phakamisa High School in the Eastern
Cape approached the LRC to intervene to ensure that undocumented students would still be able to access their constitutional
right to an education. The LRC argued that the funding withdrawal
represented a violation of the learners’ constitutional rights to
basic nutrition, to access to sufficient food, to basic education and
to equality and non-discrimination. The LRC’s application for the
learners at Phakamisa ensured that the education that learners
receive is not dependent upon their documentation status.

With the announcement of Norms and Standards in 2016, a new
funding scheme for public schools was created such that allocation for learner-teacher support materials (LTSM), school maintenance, and National School Nutrition Programme (NSNP) would be
based on the number of learners in a school as captured by students with valid identity, passport and permit numbers. However,
this new funding scheme essentially permitted the Eastern Cape
Department of Education to stop funding learners without identity,
passport or permit numbers. The Centre for Child Law and the
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EQUALITY AND NON-DISCRIMINATION
Introduction
The LRC’s work in equality and non-discrimination focuses on section 9 of the Constitution, which prohibits the State from
unfairly discriminating against people “on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic
or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.” This section
of the Constitution especially protects marginalised and vulnerable groups of people, including women, children, refugees,
persons with disabilities and sexual minorities such as Lesbian, Gay, Bisexual, Transgender and Intersex (LGBTI) persons.

© Timothy Hodgkinson | Dreamstime.com
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Our work on equality and non-discrimination includes strategic
and impact litigation, issue advocacy and legal reform. The LRC is
committed to protecting vulnerable and marginalised people and

empowering such communities to affirm their rights to equality,
bodily integrity and self-determination.

Our Work
This past year featured two major victories for the LRC’s work in promoting equality and non-discrimination in South Africa. The
Western Cape High Court handed down a judgment bolstering the Alteration of Sex Description Act (Act 49) and upholding the
dignity of transgender persons, and the Constitutional Court handed down a judgment strengthening the proprietary rights of
women in polygamous customary marriages.
infringed upon the couples’ right to dignity. The Court ordered
the Department to reinstate the third couple’s marriage that was
unlawfully terminated, reconsider the other couples’ applications,
and stated that Act 49 mandated that the Department alter a
person’s sex description regardless of their marital status. The
findings of the Court interpret Act 49 in a way that more directly
promotes the dignity of transgender persons in South Africa.

Act 49 is one of the few laws in South Africa that directly applies to
transgender, gender diverse and intersex people, and the interpretation of this law is crucial to respecting the right to dignity of this
community. Represented by the LRC, three couples challenged the
relationship between marriage and gender identity as it relates
to both Act 49 and the Marriages Act 25 of 1961 (Marriages Act).
Act 49 is significant because it recognises the right of individuals
to change their legal sex and gender and does not assume that
individuals’ sex and gender are fixed at birth. In order to alter one’s
sex description, the Act provides that one must provide medical
and/or psychological confirmation of their sex and gender.

Section 7(1) of the Recognition of Customary Marriages Act (RCMA)
regulated the proprietary consequences of customary marriages
entered into before the RCMA came into force, but this provision
was struck down by the Constitutional Court in Gumede v The
President of the RSA because it disadvantaged the property ownership rights of women in customary marriages. After this ruling,
however, it was still unclear as to whether this invalidation of
section 7(1) would also apply to polygamous customary marriages.

While Act 49 was initially viewed as victory for the transgender
community, the application of the Act with reference to gender
diverse and intersex people who had married under the Marriages
Act has been flawed. This is due to the fact that the Marriages Act
only recognises the right of heterosexual couples to marry. The
Department of Home Affairs had interpreted the interaction of
these two laws to mean that altering the sex description of a transgender person who is married in terms of the Marriages Act would
lead to a same-sex marriage, an outcome counter to the intention
of the original Marriages Act. Therefore, for two of the couples in
this case, the Department refused to amend their sex description
and forced them to divorce before it would consider amending
their sex description. For the third couple, the Department unlawfully deleted their marriage before finally altering the transgender
spouse’s sex description. Such treatment of all three couples clearly does not further the right of dignity to which these transgender
spouses are entitled.

Mrs Thokozani Maphumulo was the second customary wife of her
husband, and she had lived at KwaMashu since 1992. After her
husband passed away in 2013, Mrs Maphumulo learned that there
had been a will that transferred her husband’s entire estate to
the son from his first marriage. She approached the LRC after she
was forced to vacate her home in KwaMashu as a result of the will
being executed. The Court held that it was in the interest of justice
to permit Mrs Maphumulo to intervene on the behalf of her proprietary interests as the second wife in a polygamous customary
marriage, and she recently received ownership over her marital
home in KwaMashu after petitioning the Durban High Court. This
case illustrates the applicability of proprietary considerations for
women in all customary marriages, whether polygamous or not.

The Western Cape High Court agreed with the LRC and the
three couples, declaring that the conduct of the Department

33

LEGAL RESOURCES CENTRE ANNUAL REPORT 2018 - 2019

REFUGEES, ASYLUM SEEKERS AND MIGRANT
PROTECTION
Introduction
Many of the LRC’s clients are asylum seekers and refugees whose first experience in South Africa is their interaction with
an overworked and inefficient migrant system. These asylum seekers and refugees often are escaping political and sexual
persecution, violence, and other associated ills, and they are seeking to ascertain their rights under international refugee
law. Throughout their interactions with the Department of Home Affairs, these vulnerable people and their families face many
obstacles to exercising their rights under international law, and these obstacles can include long waiting periods, unlawful
detention, bureaucratic silence, economic and ethnic discrimination and the unexpected closure of refugee offices. Such experiences undermine the dignity and humanity of asylum seekers and refugees in their quest to access their rights and escape
unlivable conditions in their countries of origin.

© Ihsaan Haffejee | GroundUp.org.za
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In addition to the legal and bureaucratic obstacles that asylum
seekers and refugees face with the Department of Home Affairs,
these communities and migrants generally are faced with xenophobic treatment and hateful rhetoric. Because accurate statistics
are hard to come by in South Africa, exaggerated claims of the
number of immigrants in South Africa often surface in the media
and amongst nativist organisations. Xenophobic tensions have
proliferated in recent years, fomented by the spurious beliefs that
migrants are bribing immigration officials, stealing South African
jobs, and flouting the laws of the country. Such attitudes have
proven a challenge to LRC’s work in protecting the rights of asylum
seekers, refugees, and migrants.

Despite the negative attitudes amongst some xenophobic South
Africans and intransigence of the Department of Home Affairs,
international migration law defines the responsibilities that states
must adhere to in protecting the human rights of migrants. Such
rights stem from core human rights treaties and the UN Convention
on Migrant Workers. It is estimated that many undocumented
migrants currently residing in South Africa are entitled to refugee
status, and the LRC is working to ensure that these people access
their protections under international law.

Our Work
In the past year the LRC has worked extensively to ensure that the South African government respects the rights of refugees,
asylum seekers and migrants. In doing so, the LRC represented 29 asylum seekers in the Western Cape High Court. The asylum
seekers challenged the refusal of the Acting Manager of the Cape Town Refugee Reception Office to renew their Section 22
asylum seeker permits while they awaited the outcome of individual reviews of their rejected asylum applications. If not granted the extension, the asylum seekers would be placed at risk of arrest and deportation, essentially denying them their ability
to have their rejected applications reviewed.
The Western Cape High Court invoked international refugee law,
specifically the principle of non-refoulement which states that
a refugee must not be returned to their country of origin if they
faced persecution, to show that refusing to extend the permits
would conflict with such international norms. The Western Cape
High Court decision represents a major victory for the protection
of asylum seekers’ ability to access judicial review for their applications and general due process of law.

that the closure of CTRRO would have deleterious consequences
because asylum seekers and their families would now have travel
long distances to the remaining RROs while waiting for their applications to be processed. The decision of the Supreme Court of
Appeal to render the closure of CTRRO unlawful and unconstitutional and to mandate that the Department of Home Affairs reopen
the CTRRO will greatly improve the ability of asylum seekers and
refugees to access crucial services.

In a similar challenge promoting the rights of refugees and asylum
seekers, the LRC on behalf of the Scalibrini Centre of Cape Town,
the Somali Association for South Africa and various asylum seekers appealed previous High Court decisions which supported the
Department of Home Affairs’ closure of the Cape Town Refugee
Reception Office (CTRRO). Although the two earlier High Court
decisions had approved the closure, such decisions were unanimously vilified by interested parties such as civil society organisations. Civil society organisations and asylum seekers alike argued

The LRC also handled two cases intent on expanding the rights
of children of undocumented parents. A Congolese asylum seeker
whose wife was pregnant approached the LRC seeking legal
advice on the status of the potential child. When the wife gave
birth, the Department of Home Affairs officials at the hospital
refused to issue the child a birth certificate. The justification for
this refusal was that the mother was undocumented at the time of
birth as her asylum application had been rejected. The LRC found
that this reasoning ran counter to Section 28 of the Constitution,
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which provides that every child born in South Africa has the right
to a name and nationality, and the LRC interpreted this right to
include the right to receive a birth certificate. After frequent correspondence, the Department of Home Affairs adopted the LRC’s
view and conferred a birth certificate on the child despite the fact
that the mother was undocumented. While the granting of a birth
certificate does not necessarily grant citizenship, this administrative policy change is a step in the right direction toward treating
such children and their parents with dignity.

Amendment only applied to children born after 2013 and thus
would not apply to the applicants. The Western Cape High Court
agreed with the LRC in affirming that children who were born in
South Africa to foreign parents are entitled to apply for citizenship
even if they were born before the 2010 Amendment.
In Lawyers for Human Rights v Department of Home Affairs in which
the LRC represented People Against Suffering, Oppression and
Poverty (PASSOP) as a friend of the court, the Constitutional Court
held that the detention of alleged or suspected illegal foreigners
without prompt judicial intervention was unconstitutional. The Act
in question was the Immigration Act 13 of 2002, specifically section
34(1), and it was argued by Lawyers for Human Rights that the Act
was unconstitutional because it did not require that a detained
person be brought before a court within 48 hours for the court to
confirm the lawfulness of their detention as would be mandated
for other detained persons. In siding with the Lawyers for Human
Rights, the LRC, and PASSOP, the Constitutional Court’s decision
represents a vindication of constitutional principles for all people
in South Africa, including foreigners.

The recognition of the rights of the children of undocumented
parents is directly related to the struggle for children of foreign
born parents to gain South African citizenship. The LRC represented applicants who were children born in South Africa to foreign
parents but were denied citizenship. This was due to the fact that
while they met all of the requirements for applying for citizenship
in terms of Section 4(3) of the Citizenship Act, they were born
before the 2010 Amendment (which came into effect in 2013) permitting citizenship to children of foreign parents. The Department
of Home Affairs incorrectly interpreted this to mean that the 2010

© Dylan Gray | Caz Grafix
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OPENNESS AND ACCOUNTABILITY
Introduction
Openness and accountability are two of the founding values codified in section 1 of the Constitution and are central to the present and future of South Africa as a constitutional democracy. The Constitutional Court has deemed an open and accountable
government as the backbone of a constitutional democracy. The LRC seeks to identify the most pressing challenges to an open
and accountable society and integrates these values into reality through strategic litigation, advocacy, research and training.

© Ashraf Hendricks | GroundUp.org.za
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The work that the LRC does in openness and accountability centres
on three specific themes. First, the LRC seeks to protect information rights, which includes safeguarding the rights of free speech
and privacy and combating mass and targeted surveillance from
government and non-state actors. Second, the LRC focuses on
protest and policing, specifically on enabling activists’ right to
peaceful protest and on promoting police reform and ensuring
appropriate police oversight. Lastly, the LRC works to safeguard
public institutions, and this work involves strengthening the structural independence of democratic institutions and promoting the
accountability of public office-holders.

This work on openness and accountability takes place on domestic, regional, and international levels and often involves the
LRC represented the rights of vulnerable people at international
institutions such as the African Commission on Human and
Peoples’ Rights and the United Nations. In this respect, the LRC
coordinates policy reform efforts and strategic communications with various civil society organisations around the world
through the International Network of Civil Liberty Organisations.

Our Work
The LRC represented the Right2Know Campaign (R2K) and the South African Screen Federation (SASFED) in the Pretoria High
Court in a matter relating to the Film and Publication Tribunal’s classification of the controversial film Inxeba (The Wound) as
pornography. The internationally critically-acclaimed film follows Xolani, a lonely factory worker in the Eastern Cape, who
struggles with issues such as gender identity, sexual identity, and masculinity. The film was classified as pornography by the
Film and Publication Tribunal for a variety of reasons (which meant that it could only be screened on designated adult premises), but both R2K and SASFED argued that the classification amounted to homophobic censorship.

INXEBA
Source: Inxeba.com

THE WOUND
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The larger concern of the two organisations was that the reclassification and effective censorship of the film would have disastrous
consequences for the South African film industry by discouraging
investment and production of controversial but necessary films.
The LRC on behalf of the two organisations argued that it was a
constitutional violation of the rights of the filmmakers and a violation of the rights of South Africans to see locally produced films
that address pressing local topics. The Pretoria High Court sided
with the LRC and overruled the censorship of Inxeba (The Wound)
and reclassified the film as one that can be viewed in ordinary
theatres. This case represents a telling victory for the freedom of
artistic expression in South Africa.

SADC decided that a new Tribunal should be created to replace the
old one; this new Tribunal would be confined to reviewing disputes
between states only, not matters between states and their own
citizens. The South African Presidency supported this resolution
to create a new Tribunal with a narrower remit that effectively rendered the human rights enforcement meaningless and supported
the suspension of the SADC Tribunal. The High Court ruled in favor
of CALS and the LRC in stating that the Presidency had acted unlawfully in supporting the resolution to suspend the SADC Tribunal,
and this ruling reiterates the importance of upholding the rule of
law and constitutional principles in modern South Africa.
Not only does the LRC strive to improve openness and accountability on the domestic and regional stage, but the LRC also works to
improve the rights of citizens in transnational organisations such
as the African Commission on Human and Peoples’ Rights (ACHPR).
At the 61st ordinary session of the ACHPR, the LRC successfully
put forward a recommendation to the NGO forum encouraging the
adoption of a special discussion group on personal information
protection and cybersecurity. The LRC has created a working group
of other civil society organisations across the African continent,
the International Network of Civil Liberties Organisations, to draft
a resolution relating to better privacy and freedom of expression
protections for citizens.

The LRC has also been at the forefront of issues related to maintaining the rule of law with regard to recent allegations of state
capture and the concomitant vote of no confidence in Jacob Zuma’s
presidency. The LRC represented Grahamstown-based civil rights
group Unemployed People’s Movement (UPM) in the Constitutional
Court case to allow the vote of no confidence to be conducted via
secret ballot. The UPM and the LRC argued that the rules of the
National Assembly provided the Speaker Baleka Mbete discretion
to conduct the vote by secret ballot, but Mbete argued that the
rules did not allow such a method of voting. The Constitutional
Court ultimately sided with the LRC and UPM in stating that the
secret ballot was permissible to ensure that Members of Parliament
would be able to vote without fear of unconstitutional reprisals.
The LRC and the UPM welcomed the Court decision as a triumph of
constitutional principles over partisan politics.

With the increasing flow of electronic communications in modern
society, there are a growing number of opportunities for state
and non-state actors to intercept and unlawfully access private
electronic communications and use them for surveillance or
repression purposes. This means that all citizens, but especially
those in activists spaces and civil society organisations, are particularly vulnerable to the possibility of electronic communication
interception and state surveillance. Because of this growing concern and the lack of institutionalised policy from the ACHPR on this
issue, the LRC and its partners in the International Network of Civil
Liberties Organisations will work with the Special Rapporteur on
Freedom of Expression and Access to Information to put forward a
resolution to better protect the privacy of Africans.

The LRC’s work has been effective in restraining the unchecked
power of the presidency and restoring the rule of law. The LRC represented the Centre for Applied Legal Studies (CALS) at the Gauteng
High Court in challenging the constitutionality of the Presidency’s
support to suspend the Southern African Development Community
(SADC) Tribunal. The SADC Tribunal was established in 2005 as a
regional human rights court intended to resolve disputes between
southern African states and their citizens. However, after a number
of controversial rulings against the Zimbabwean government for
human rights violations, the Tribunal was suspended. By 2014, the
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ACCESS TO JUSTICE AND CIVIL SOCIETY SUPPORT
Introduction
Access to justice incorporates a number of related rights that are afforded to all people in South Africa. These adjacent rights
include the right to access courts, access to information and the right to fair and procedural administrative action. Access
to justice is crucial to the ability of formerly marginalised or vulnerable communities to challenge structural inequality or
institutionalised discrimination that has persisted due to the lasting legacy of apartheid.

© Dylan Gray | Caz Grafix
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Many people in South Africa, especially the most vulnerable, are
not aware of the rights they are afforded in the Constitution or
they are unable to access the necessary legal representation to
utilise these rights. The LRC’s work in this area is to inform people
of their constitutional rights and to facilitate access to justice for
vulnerable and marginalised groups.

In addition to the support that the LRC gives in access to justice,
the LRC promotes a thriving civil society by assisting non-profit
organisations in their legislative and legal needs. An active civil
society is integral to generating a participatory democracy and
creating a culture of human rights, and the LRC is committed to
bolstering civil society to challenge the systemic inequalities and
problems facing South Africa today.

Our Work
Part of the LRC’s work in the field of access to justice is ensuring that the families of victims of apartheid-era transgressions
receive the reconciliation and closure that they deserve. This work has been especially relevant in the reopening of the inquest
into the death of Ahmed Timol, which the LRC and Webber Wentzel conducted at the request of the late activist’s family.
current inquest relied on expert testimonies to give evidence on
the nature of the injuries sustained and on the possible methods
by which his trajectory when falling from the window would have
been plausible. Moreover, evidence presented by the security
police showed that there was a concerted effort to cover up the
true cause of Timol’s death. The LRC hopes that the current inquest
will bring peace to Timol’s family and are pleased that it provides
some justice, albeit delayed, in the murder of Ahmed Timol.

Ahmed Timol died in 1971 while detained by security police at John
Vorster Square. A 1972 inquest found that Timol committed suicide
by jumping out of the window of the 10th floor of the building,
but the current inquest found that death of Timol should have
been considered a murder with dolus eventualis as the intention.
Specifically, the inquest found that Timol was pushed out of the
window of John Vorster Square, as witnesses including former
detainees and even security police were able to confirm. The
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LIMPOPO CASES
Motomokgolo Case
After nearly five years of community conflict and persistent grief for Christina Motomokgolo, the body of her deceased son Glen
was finally buried in the Shawela village cemetery on 17 July 2018.
Glen Motomokgolo passed away on 25 August 2013 when he was
walking along a Pretoria road and was struck and killed by speeding van. His family, however, knew nothing of Glen’s untimely death
until officials from the state mortuary contacted his sister Beula
to identify his body on 9 May 2014, almost nine months after Glen
was killed. Beula and Glen’s uncle Phineas positively identified the
body, and the body was transferred from Pretoria to a mortuary
near Shawela. The funeral and burial were scheduled to take place
on 18 May 2014.

When the mourners arrived at the cemetery, they had to re-dig
the grave, and they did this amidst a shouting crowd of protesters.
Instead of partaking in the typical traditions such as singing and
sharing food while the family commemorated the deceased during
the burial, the Motomokgolo family faced an aggressive crowd that
attempted to prevent them from burying Glen’s body. While the
burial ceremony granted the Motomokgolo family little peace, they
were at least thankful to have finally buried Glen’s body.
The fragile peace of Christine and her family would not last long.
At approximately 2:00am on 26 May 2014, Christine and her family
were awakened by a large group of people singing the “hogo,” a
rowdy chant used for the initiation of boys. Christine was struck by
the closeness of the loud noises, and she smelled a strong rotten
odour. Christine feared for her safety, and instead of going outside
to meet the large group, she called the police, who arrived on the
scene some hours later. The Motomokgolo family went outside as
soon as the police arrived. Upon entering their garage to meet
the police, the strong odor hit them again. They saw Glen’s coffin
with his rotting corpse inside of it. The rowdy group had illegally
exhumed the body from the Shawela village cemetery and left the
casket and body to decay in Christine’s open garage.

Despite the mourning of the entire Motomokgolo clan, many members of the Shawela community began spreading rumours that
the body inside the casket was not that of Glen but of a random
old man. Community members protested the burial and chanted
for the casket to be opened so that they could verify the identity
of the body. Police were called to intervene to ensure that the
Motomokgolo family would be able to conduct the funeral, but
this was not enough to quell the anger of the growing crowd.
Answering the crowd, Phineas allowed 10 close family members to
view the body, and the 10 family members, including three of Glen’s
uncles, verified that the body to be buried was indeed that of Glen
Motomokgolo. Later DNA tests would prove that the body was, in
fact, Glen Motomokgolo. But the crowd, led by Walter Lebia, Glen’s
nephew, persisted in questioning the identity of the body. Some
even alleged that Christine had killed her own son and sold his
body parts to be used in witchcraft rituals. While the Motomokgolo
family conducted the funeral with protection from the police, protesters went to the cemetery and closed the grave that had been
dug for Glen’s body.

As Christine was talking to the police about the incident, community members returned to her home and gave Christine an ultimatum: either she would leave the village immediately or her home
and all her possession would be burned to the ground. Christine
spent the following weeks and then years hiding out in different
relatives’ homes for fear that the community members would
find her and kill her. Glen’s decaying body was transferred to a
mortuary, where it would remain for over four more years as the
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community would continue to antagonise any of Christine’s efforts
to bury her son and achieve closure.

the court to consider whether Hosi Mahumani’s supposed custom
that an exhumed body could not be buried in the same grave
from which it was exhumed was based on fact or not. The court
cited Shilubana and Others v Nwamitwa and Van Breda v Jacobs
in establishing the test for the existence of custom as a source of
law: custom “must be certain, uniformly observed for a long period
of time and reasonable.” When the court consulted Chaisa, a traditional healer from the community, it was found that the custom
was that an exhumed corpse could not be buried in the same
cemetery. While Hosi Mahumani claimed that an exhumed corpse
could not be buried in the same grave, Chaisa disagreed and more
broadly claimed that it could not be buried in the same cemetery.
The court found that the customary custodians of the community,
Hosi Mahumani and Chaisa, were “not speaking with one voice…
[and] it can therefore not be said that the alleged custom is certain, and uniformly observed for a long period of time.” Thus, the
Polokwane High Court permitted Christine and her family to bury
their son in the Shawela village cemetery.

Despite the traumatic events of the night of 26 May 2014, Christine
Motomokgolo’s struggles with the Mahumani Traditional Council
were just beginning. On 9 December 2014, the Motomokgolo family
was called to a meeting with the Mahumani Traditional Council led
by headman Hosi Mahumani. At the conclusion of the meeting, the
family was fined R6000 and ordered to conduct the burial on 13
December 2014, and Hosi Mahumani told Christine that she should
vacate her home and find housing in other villages. Despite these
commands, the Motomokgolo family was unable to conduct the
burial on the specified date because of continued protest by community members; the community members in possession of the
cemetery keys would not give them to the family to conduct the
burial.
Shortly after the subverted burial attempt, Hosi Mahumani unilaterally approached the Giyani Municipality and asked for a grave
site in the municipal cemetery for the deceased. Hosi Mahumani
claimed that it was the custom that a body that was exhumed
could not be returned to the same grave. Christine objected to
such treatment because it was taboo to separate the blood of
deceased family members. Christine maintained that Glen must
be buried in the Shawela village cemetery beside his father. As
every other member of the community had been permitted to
bury their loved ones in the Shawela village cemetery, Christine
wondered why Hosi Mahumani was breaking tradition and forcing
her son to be buried elsewhere. Community members blocking
the Motomokgolo family from burying Glen’s body would persist
throughout 2015, and even the local police would not intervene
to assist Christine because they feared the violent and difficult
members of the community.

Although the Legal Resources Centre was able to win a court order
allowing for Christine to finally bury her son, the almost five-year
struggle for closure was incredibly hard on the entire Motomokgolo
family. Christine has since moved away from the Shawela community because she no longer feels comfortable living alongside
community members who threatened her so maliciously and
aggressively for five years. Others, like Glen’s uncle Phineas, have
remained in the community, and they are grateful for the relative
peace that the burial has had on them. Phineas stated he “would
cry [himself] to sleep every night” and would even have “pain in
[his] neck from all the stress of the event.” His doctor during the
time recommended that he avoid attending the various burial
attempts because the immense stress would adversely affect his
health. However, Phineas now has said, “After the burial, I am able
to live in peace again. Before the burial, no one in the community
would talk to me, but now they come and talk to me again, and
many people in the community have come to agree about the
burial.”

After a year of failed burial attempts and a failed mediation between Christine and the community members, the Motomokgolo
family felt that they were given no other options and were forced
to take their case to the Polokwane High Court. The case forced
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Makhabele Case
Two families, the Makhabele family and the Thwala family, have been ploughing on the same Piesangfontein farm in northern
Limpopo for the last 100 years. But in 2014 the Njhaknjhaka royal family began giving their plough fields to local businesses for
development without the consent of the Makhabele or Thwala families. The two families were told that the land belonged to the
Njhaknjhaka royal family and that the royal family could give away the land at any time to any person without consulting the
Makhabele and Thwala families. Until the LRC stepped in, both families had been deprived of their land indefinitely, and their
livelihoods were threatened by the arbitrary actions of the Njhaknjhaka royal family.

Two elders recount the oral history of land ownership in the
Makhabele family

The bright red fence that is almost completely restricting the
Makhabele family access to their ploughfields

The Makhabele family has had continued use of the plough fields
along what is now the Elim-Giyani road since the early 1900s, but
there is currently a bright red fence that has been erected around
the plough fields to partially block their access. The Njhaknjhaka
royal family and the Bungeni Traditional Council allocated their
plough fields to Thomas Rikhotso in early 2017, but the Makhabele
family was not made aware of this allocation until they discovered
someone de-bushing the area on 5 May 2017. They asked why their
plough fields were being cleared of vegetation, and the person
responded that the land had been purchased by a member of the
Njhaknjhaka royal family. Samson and Wilson Makhabele then

attended a meeting of the Headman Njhaknjhaka on 12 May 2017.
Four other royal family members were present at the meeting, and
they all told Samson and Wilson that they had no right to their
plough fields because the royal family owned all of the land. When
Samson and Wilson pleaded that they needed the plough fields
to maintain their livelihoods, the Njhaknjhaka royal family ignored
their request and further stated that the community members
could no longer plough the fields. As a result, since May 2017, the
Makhabele family has been severely restricted from using the
plough fields by the nearly-completed red fence that surrounds
the property.
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The Thwala family faced similar dispossession of their plough
fields at the hands of the Njhaknjhaka royal family and the Bungeni
Traditional Council. Similar to the Makhabele family, the Thwala
family were not made aware that their plough fields had been
sold by the Njhaknjhaka royal family for business development
until they encountered someone de-bushing the land in 2014. In
response to the arbitrary deprivation, the Thwala family erected
a fence around the land to prevent the business development
company from clearing the land of vegetation. The fence still stood
as a way to block workers from clearing the field so that it could
not be used for business development by Stanley Makondo, to
whom the land was sold by the Bungeni Traditional Council. In a
meeting of the Bungeni Traditional Council on 13 September 2017,
members of the Thwala family were told that the plough fields
were not registered in their names and that the land was owned
by the council and the royal family. As such, it was the right of the
Bungeni Traditional Council to sell the land to business developers
at the expense of the Thwala family’s livelihood.

councils. If presented in court, the LRC would demonstrate that the
informal rights to communal land are supported by longstanding
customs of land usage and land allocation and that such “customs”
as entire ownership of land by the royal family and arbitrary sales
of land by the royal family are merely power grabs.
The Thwala family has since settled with the business developer
and was able to receive compensation for the sale of their land,
but the Makhabele family’s struggle with the Njhaknjhaka royal
family has continued. On 26 September 2018, Shirhami and I visited
Samson Makhabele and an elder named Lazarus Manyama. The
interview with Mr. Manyama detailed the history of land usage
and land allocation from the time the Makhabele family arrived
in Piesangfontein in the late 1870s until present day, and it was
concluded that the current dispossession by the Njhaknjhaka royal
family was a legacy of the apartheid era and was certainly not
the longstanding custom of the community. This research, along
with continued advocacy in support of the Makhabele family, will
continue to pressure the Njhaknjhaka royal family into recognising
and affirming the informal land rights of the families in question.
The LRC will continue working with these communities until informal land rights are restored to the customary users of the plough
fields.

In both cases, the families’ informal rights to communal land are
protected by Section 2(1) of the Interim Protection of Informal
Land Rights Act of 1996 (IPILRA), which remains the only legal
instrument available to protect customary land rights of community members from the arbitrary actions of chiefs and traditional

Popela Case
The decision of the Constitutional Court in Department of Land Affairs and Others v Goedgelegen Tropical Fruits Ltd in June 2007
was a landmark case in broadening the definition of land restitution in post-apartheid South Africa. The Court argued that
the former precedent of interpreting land dispossession as having necessarily occurred by direct state intervention was too
narrow. Labour tenants’ dispossession at the hands of private farmers guided by apartheid policies was also eligible for land
restitution, and thus the Popela community should be restored the usage rights to their ancestral land. Over 11 years later, the
Popela community still does not have access or usage rights to the land that they were supposedly granted through restitution.
The Popela community is composed of nine houses descended
from Popela Maake and formerly residing as labour tenants on the
Boomplaats farm in central Limpopo. The ancestors of the current
Popela community settled on the Boomplaats farm in the mid1800s, and those bearing the Maake surname enjoyed undisturbed
communal land rights in the area from the late 1800s onward. The

community cultivated the fields and grazed their livestock, lived
on the land raised their children and families on the land, and even
buried their deceased on the land. But this bucolic existence would
not last long, as white settlers began populating the area and required those bearing the Maake surname to work on their farms
without pay in exchange for continued use of the land. Throughout
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Popela community currently faced with insecure land tenure and
a lack of water rights

Eleven years after the landmark Constitutional Court ruling, the
Popela land claim still lies fallow

the beginning of the 20th century, the farms surrounding the Popela
community changed hands repeatedly, but the Popela community
continued to work as labour tenants. When August Altenroxel
began leasing the farmland in 1969, the labour tenancy of the
Popela community was tenuous, as the community was still forced
to work on the farms without pay in exchange for living on their
ancestral land. The labour tenants worked for Altenroxel’s farm for
two days per week in exchange for the ability to build homes, plant
crops, and graze their livestock on the land.

The Court found that “the racially discriminatory laws in force …
favoured the ability of the Altenroxels to dispossess the applicants of their labour tenancy rights…[and] without the effect of
the apartheid laws, policies, and practices on land rights of black
people, the Altenroxels would have never had the power to do what
they did.” This ruling countered the Supreme Court of Appeal’s
reasoning that there needed to be a direct causal link between
racist laws or practices and the community’s dispossession and
represented a “substantial broadening” of the definition of restitution, according to Agri SA’s legal adviser Annelize Crosby. The
decision was also significant because the Court used the intention
of the Constitution rather than the technical definitions in the
Constitution to guide its interpretation, and this approach led to an
interpretation in line with the focus on remedying past failures of
the state to protect the rights of black labour tenants.

At the end of 1969, Altenroxel decided to terminate the labour
tenancy of the Popela community, thereby dispossessing the
community of its livelihood through crop planting and livestock
grazing. Altenroxel explained that the labour tenancy programme
was terminated because of the need to adapt business practices
and insisted that the termination was not due to any insight about
government legislation or actions. But the subsequent implementation of Government Notice 2761 in 1970 outlawing all labour tenancy contracts, combined with the previous legislation of the 1913
Natives Land Act, the Native Trust and Land Act of 1936, and the
Bantu Laws Amendment Act of 1964, made Altenroxel’s motivations
seem dubious at best.

Despite the landmark decision in 2007 granting the Popela community access to their ancestral land, none of the current Popela
land claim is being used by the Popela community. All of the nine
houses comprising the Popela community reside in Sekgopo,
about 15 kilometers away from the Boomplaats farm. There are
currently about 15 people staying in concrete and earthen huts
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with thatched roofs on the Popela land claim, but these people
all pay rent to the Popela community in Sekgopo. Most of these
residents are foreign workers from Mozambique and Zimbabwe
who stay on the land claim and work on nearby farms such as the
ZZ2 tomato farm. The Popela community’s allocation of the land
claim has stalled for various reasons, but the most pressing issues
are the glacial pace of the government processing the community’s CPA application and disputes about water rights. The Land
Claims Commission has required the Popela community to create
a CPA before gaining access to their land, but the government has
faltered in registering the CPA. Ali Maake, a leader in the Popela
community who has been at the helm of the process to register
a CPA, said, “after 11 years, it is hard, and there have been three
months of no activity this year because the government still has
not registered the CPA so it doesn’t look good for 2018 or 2019.”

limited access to clean water. After protracted negotiations with
Westphalia farm and the Land Claims Commission, the four bores
have been switched off, and water underneath the land claim is no
longer being used by neighboring farms. Nonetheless, the plot of
land still lacks a reliable water source, despite the fact that there
is a water line from a nearby dam that runs directly underneath
the land to another farm but does not provide any water to their
section of Boomplaats. The Popela community has maintained
that they will not move onto the land until they are granted proper
access to water, despite continual push-back from the Land Claims
Commission. Ali Maake said, “Land and water cannot be separated.
Even if we have the land, we cannot be productive if we don’t have
water.”
The case of the Popela community illustrates the complex reality
of land restitution. Even in cases that fundamentally broaden the
definition of restitution and grant access to black victims of land
dispossession, there are still problems after the court case is over.
The government’s inactivity and indifference to the community’s
needs undermines the intent of land restitution, and scarce water
resources and a lack of government support greatly threatens the
longevity and success of restituted farms.

Moreover, a water rights dispute has plagued the allocation process for the past 11 years. When the Popela community was granted the land claim, there were four bores on the land being used by
the neighboring Westphalia farm. The Westphalia farm continued
to draw water from the land claim without consulting the Popela
community well after 2007 while residents on the land claim had

Doris Nkuna and Marius Schutte
“Should I get my shotgun? Am I going to need it?” Marius Schutte
asked us with a sardonic chuckle. Shirhami and I had arrived at
Schoonuitzicht Farm on 2 October 2018, along with Hleketa Doris
Nkuna, to discuss an employment complaint with Marius Schutte,
the owner of Masuwi CC and Schoonuitzicht Farm.

August, she had not been compensated for those unused leave
days. Third, she was not given a UIF 19 form by the foreman, the
form that would allow her to collect unemployment insurance
while she was temporarily out of work. Lastly, Nkuna noted that
her pay slip deducted extra items that she was unaware of. Of her
R2860 she received per month, R279.84 per month was deducted
for housing and R220 per month was deducted for “taxi.”

Hleketa Doris Nkuna had worked at Schoonuitzicht Farm since
2012 picking macadamia nuts off the trees and doing various other
tasks around the farm. On 30 August 2018, without any prior notice,
she and seven other farm workers were told by their foreman that
they were being retrenched, essentially laid off without pay until
January 2019. Nkuna received her last pay slip on 31 August 2018
and was dismissed from the farm. However, there were several
problems with the retrenchment process. First, Nkuna was not
given proper notice of the retrenchment. Second, while Nkuna had
not taken any leave in the past working season from February until

Shirhami and I were asked by Nkuna to mediate the situation with
her former employer Marius Schutte. Schutte stated that the short
notice of retrenchment was not a problem because his workers
all knew that they were on seasonal contracts, which expired at
the end of the macadamia harvesting season around August or
September. When asked about the contract, Schutte only said
that he had entered a verbal contract with his workers about this
matter. While this process is legally valid because of the inability
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of some workers to read or comprehend contracts, the existence of

After extended discussions, Schutte agreed that he would pay

a verbal contract is not readily provable. On a similar note, Schutte

outstanding UIF payments and compensate Nkuna one month

stated that he had not been paying UIF taxes or deducting UIF

salary for the retrenchment without proper notice, 10.5 days worth

taxes from his workers’ paychecks because the workers had to-

of compensation for unused leave, and one week salary for each

gether agreed that they no longer wanted to pay the UIF tax. When

year that Nkuna had been employed at Schoonuitzicht Farm. While

prompted to see this contract, Schutte once again stated that this

Nkuna was able to receive compensation for the unfair labour

was a verbal contract that the workers had agreed upon after

policies and practices employed by Marius Schutte, many farm

having the concept explained to them by their foreman. After being

workers are unable to access such rights of mediation because

told that this process was illegal because no employer was exempt

they are afraid of retribution from their employer or are unaware

from paying UIF taxes or deducting UIF taxes from their employ-

that they are entitled to certain procedural rights. Even in the

ees, Schutte maintained that the process had been approved by

case of Nkuna, Schutte stated that because she had complained

the local representative from the Department of Labour. Almost

about the labour practices at his farm, he would never employ her

predictably, Schutte was not able to produce any documentation

again. Nkuna was also only aware of the procedural unfairness

for the exemption. Schutte then explained the housing and “taxi”

of the lack of notice of retrenchment when she originally filed a

deductions from the Nkuna’s pay slip. For housing, Nkuna was

complaint with Shirhami; this meant that she was unaware of how

required to share one room with another worker and was required

Schoonuitzicht Farm had been skimping on UIF tax contributions

to use an outdoor pit toilet. For what Schutte deemed “taxi,” Nkuna

and charging for substandard housing and “taxi” provision. LRC’s

and other workers were driven to their local villages en masse

work in conducting mediation on behalf of farmworkers ensures

once per week in the back of a giant truck; this treatment was not

that this vulnerable community of workers is able to access their

befitting of the term “taxi” and should not have been a required

rights in cases of unfair labour practices or improper termination

deduction out of Nluna’s pay slip.

of contracts.
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LRC EMPLOYEE INFORMATION 2018

National Office
Nersan Govender
Teresa Wegerif nee Yates

Deputy National Director

Martha Bopape

Finance Assistant

Isabella Rangata

Finance Assistant

Topsy Mackenzie

Payroll Administrator

Ongezwa Gontshi

Junior Accountant

Lufuno Mamburu

Junior Accountant

Sanele Nkambule

Finance Intern

Esme Wardle
Madile Modisaesi
Zamashandu Mbatha

Mapule Maema

National Director

Bongiwe Gumede
Tad Khosa
Koketso Modupe

Office Administrator

Project Manager
Research Coordinator
Internal Communications Officer
Fundraising Officer

Anelisa Mkatshane

Grants Management Officer

Antonia Skomolo

Grants Management Officer

Moyagabo Motshekga

Grants Management Officer

Philani Madletyana

Grants Management Officer

HR Generalist

Sicelo Zibula

Development Unit Intern

HR Assistant

Delysia Weah

Professional Assistant to ND

CLU
Sheldon Magardie
George Bizos

Advocate - Director/ CPT Based

Mosima Kekana

Attorney

Advocate

Lelethu Mgedezi

Attorney

Michael Bishop

Advocate/ CPT Based

Emma Webber

Advocate

Yanela Ntloko
Phumzile Mdakane
Carina du Toit

Simone Sonn
Edwin Makwati
Whitney Stevens

Junior Advocate

Sakeena Corner

Junior Advocate/ CPT Based

Ocudy Mokoka

Attorney

Project Coordinator/ CPT Based
Researcher
CA
Legal Secretary/ CPT Based
Receptionist

Johannesburg
Lucien Limacher
Shirhami Shirinda

David Mtshali

Attorney - Acting Director
Legal Researcher

Attorney

Josephine Mathebula

Paralegal

Sherilyn Naidoo

Attorney

Bethuel Mtshali

Paralegal

Lauren Nel

Attorney

Busisiwe Motshana

Paralegal

49

LEGAL RESOURCES CENTRE ANNUAL REPORT 2018 - 2019

Johannesburg (cont.)
Busiso Moyo

Researcher

Ntebaleng Mokoena

Office Assistant/ Relief Receptionist

Mbonisi Nyathi

CA

Caroline Msimango

Office/ Administration Manager

Refilwe Chulu

CA

Lerato Lebotse

Nelson Kesa

CA

Receptionist

Cape Town
Sherylle Dass

Attorney - Director

Steve Kahanovitz

Attorney

Angela Andrews

Attorney

Mandy Mudarikwa

Attorney

Chwayita Mathiso

Attorney

Elgene Roos

Attorney

Khensani Motileni
Anneline Turpin
Anthea Billy

Junior Attorney

Bathandwa Xhallie

CA

Amy-Leigh Payne

CA

Devon Turner

CA

Petra Marais

CA

Zulfa Mohammed

Secretary

Nhikiza Matshaya

Office/ Administration Manager

Thembisa Maha

Attorney

Thandiwe Gebengana

Paralegal

Receptionist-Interpreter
Office Assistant/ Relief Receptionist

Durban
Sharita Samuel

Attorney - Director

Thabiso Mbhense

Attorney

Trevinen Maistry

Attorney

Cathy Mote
Simone Gray

Paralegal

Sicelo Nxumalo

CA

Saadiyah Kadwa

CA

Sandra Govender

Office/ Administration Manager

Zama Ndokweni

CA

Receptionist

Grahamstown
Cameron McConnachie
Sarah Sephton

Attorney - Director
Advocate

Zimkhitha Mhlahlo

CA

Ona Xolo

CA

Cecile van Schalkwyk

Attorney

Valencia Morrison

Sipesihle Mguga

Attorney

Nomfundo Somandi

Rufus Poswa
Lucky Mabasa

Ethel Libi

Paralegal

Amanda Moli

CA
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Specialised Administration
Office/ Administration Manager
Receptionist
Office Assistant/ Relief Receptionist
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2018 ANNUAL GENERAL MEETING

On the 17th of May, the Annual General Meeting of the LRC was held at Riverstone Lodge, Johannesburg. Representatives from
all the regional offices gathered to share annual reports of their activities and updates of different cases undertaken this year.
Through presentations, debates and meetings, opinions were shared, comments were made and members of the organisation
were celebrated for their work.
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FELLOWSHIP REPORTS AND PROFILES

Brandon Conner
Dear readers of the LRC’s annual report,
Hello! My name is Brandon Conner, and
I was the inaugural Princeton in Africa
fellow at the Legal Resources Centre
(2017-2018). During my tenure at the
LRC, I was mainly based in the archival
unit at the Johannesburg and National
offices. However, I had opportunities to
interact and work with other colleagues
in our Limpopo, Grahamstown, and
Durban offices. Some of the projects that
I focused on included; archival research
to assist with the reopening of inquests
into Apartheid-era murders of political
activists by the security police, assisting
attorney Lucien Limacher with drafting
the LRC’s comments on the draft Carbon
Tax Bill, assisting the staff at the Durban
office in creating their submission to the
South African Law Reform Commission
concerning the expansion of maternity
benefits to informal workers, and a myriad
of other tasks including working closely
with the communication team (Don’t edit
this out, Tad!).
Through these projects and interactions
with other staff, I was able to see firsthand the immense variety of work the
LRC does and the interconnected nature
of the challenges they seek to resolve.
In addition to this, the LRC also provided
an opportunity for me to compare and

contrast the legal systems of the United
States and South Africa, as well as critically self-reflect on the similar histories of
racial oppression and domination found in
both countries.
My love for the LRC and people that
make up the organisation runs deep. I’m
immensely grateful for my time at the
LRC and the opportunity to work at such
an institution. The patience, generosity,
warmth, passion, and humour of the staff
are things that will stay with me forever.
From starting the day with a “Good
morning” from Tumi and “Braaandoon”
from Bongi, shared lunchtime biryanis
and curries with Teresa to listening to
Uncle George’s stories, and the countless
times spent going to the high court in
Pretoria with some of the CAs (Christine,
Mutondi, and Tina), I can honestly say that
I learned something new each day from
my co-workers. (Please don’t get mad if I
didn’t mention you by name. If I did, this
short article would become a novel.)
The LRC is a unique organisation, constantly aware and reminded of its history
and role in South Africa’s liberation movement and democratic transition while
also being acutely aware that it cannot
rest on the laurels of the past. Instead, it
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Brandon Conner

must constantly reinvent itself to adapt
and adjust to the ever-changing needs of
South African society.
In a time in which many governments
around the world are turning towards
increasingly authoritarian ways; xenophobia, nationalism, and intolerance are
the on the rise and faith in the multi-national organisations developed in the
post-world war II era are crumbling, we
need organisations more than ever like
the LRC Organisations that are committed
to fighting and ensuring human rights for
all and especially those who have been
historically and currently marginalised
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by both state and society. Though it may
seem clichéd, I’ll end with a phrase from
the Mozambican liberation movement
which sums up the ethos of the LRC: A luta
continua (The Struggle Continues).
<Brandon Conner is currently on an American
India Foundation William J. Clinton Service
in India Fellowship working with Srijan
Foundation on projects concerning women and
child rights in Ranchi, Jharkhand. After his experience at the LRC, he is seriously considering
attending law school and focusing on a career
in human rights. >

Eric Holder and Brandon Conner

Elijah Scott - Princeton in Africa Fellow
Elijah graduated from the University of Georgia with majors in international affairs and economics.
He spent six months in Kenya working
with the African Prisons Project, where
he taught law courses and served as a
paralegal to death row inmates in three
maximum-security prisons.
He was an investigative intern at the
Georgetown University Law Center
Criminal Justice Clinic, where he worked
with attorneys to create defence theories
for indigent and mentally ill clients. Elijah
also conducted client intake and legal
research at the Department of Education,
Office of Civil Rights to investigate claims
of education discrimination.
Elijah Scott

In addition to his experience in the legal
field, Elijah has experience mentoring
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and educating youth, as he spent over a
year facilitating weekly restorative justice
trials and leading courtroom etiquette
and public speaking trainings for middle
and high school students with Athens
Peer Court. He has researched the intersection of minority rights and conflict
in northeastern Kenya and the Xinjiang
region of China through the Universitatea
Babeș-Bolyai Conflict Studies Center in
Cluj, Romania.
In his free time, Elijah enjoys running,
hiking, cycling, playing tennis, and playing
guitar. He is excited to join the LRC and to
be immersed in South Africa!
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PARTNER PROFILE Q & A - LAUREL OETTLE

What is the history of your organisation?
AFRA was started in 1979 to assist rural communities in their
struggle against forced removals. This included working with farm
dwellers, farm workers and labour tenants who faced eviction
from white-owned farms, and with freehold communities resisting
forcible removal. Since the election of a new democratic government in 1994, our work has assisted rural communities to try and
regain the land which they lost, and ensure that their land and
development rights are upheld during these processes.
In 1995 the government showed its intention to correct land
injustices when it introduced the Land Reform Programme with
its three key foci of redistribution, restitution and tenure reform.
However, two decades later, this process has not delivered what
was expected of it, to the growing frustration of landless people.
In spite of an apparent land transformation in South Africa, there
is an increasing number of indigent people working in sub-human
conditions on farms, going to sleep without any food, having limited or no access to basic services such as water and electricity,
and living with no proper shelter. Their silenced voices need to be
heard, and their rights fought for – and so our struggle continues.

Laurel Oettle

in KwaZulu-Natal – and South Africa – is conflicted, and the land
rights and human rights of the poor are regularly undermined.

What are some of the highlights of the work
that your organisation does?
We have over the years played a significant role in the creating the
recognition of farm dwellers as a crucial, marginalised and largely
invisible group with specific needs and vulnerabilities that need
to be addressed. We have supported communities to mount challenges, lobby and take charge of their own struggles. We continue
to strengthen gender equity in our work.

What is your role in the organisation?
I am the Director of AFRA.

Who does your organisation help, and what is
the importance of that help?
We are working to support marginalised black rural people, with
a focus on farm dwellers. We are working towards an inclusive,
gender equitable society where rights are valued, realised and
protected, essential services are delivered, and land tenure is
secure.

We empower and mobilise farm dwellers to act on their own
behalf through providing rights education, raising awareness and
self-organisation that promotes direct participation in all matters
affecting them.
We work to prevent and oppose evictions, settle disputes and
advocate for secure tenure rights and services through providing
or facilitating monitoring, mediation, advice, and legal assistance,

Rights to land and resources are at the centre of the most pressing development issues: human rights, food security, gender
equality, poverty reduction, climate change, and resilience. Land
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and building strong multi-stakeholder partnerships which promote farm dweller rights.

The Department’s systematic failures spurred AFRA and the LRC to
seek further redress, believing that a Special Master would be the
only mechanism powerful enough to oversee the implementation
of the Labour Tenant Act.

We work with like-minded organisations to provide spaces for joint
lobbying and advocacy campaigns leading to the development of
effective national policies, strategies, and local initiatives.

In 2016 the application by AFRA and the LRC was successful, resulting in a ground breaking judgment that a Special Master of Labour
tenants be appointed to assist the court and the Department to
ensure speedy resolution of claims.

And we continue to develop AFRA as a learning organisation that
enables its staff and partners to actively learn from one another
and from their experiences.

Following the success, the Department lodged an application
for leave to appeal to the Supreme Court of Appeal (SCA), which
was granted. In 2018 the SCA upheld the majority of the findings
of the Land Claims Court in respect to the Department of Rural
Development and Land Reform failures to uphold the Constitutional
Rights of Labour Tenants. However, it rejected the arguments to
appoint a Special Master to oversee the implementation of the
Labour Tenant Act. We will be in the Constitutional Court to appeal
the judgment, in May 2019, and we hope that judgment will be in
favour of labour tenants.

How long have you been a partner with the
LRC for?
We have been in partnership with the LRC since 2012. In July 2013,
with the assistance of the LRC we filed a class action lawsuit
against the Department of Rural Development and Land Reform,
compelling it to fully implement the Land Reform (Labour Tenant)
Act.

How has your relationship with the LRC
bolstered the work that you are able to do?
Broadly, the partnership with the LRC has enabled AFRA to take key
strategic ligation cases forward that it would otherwise not have
the expertise and resources to mount on its own, which further
the needs, interests and rights of marginalised groups and have
strengthened the jurisprudence around land and resource rights.
It has thus provided a key additional strategy to the many ways
in which AFRA works towards social justice. As an example, the
labour tenant case has set a legal precedent in South Africa and
has been quoted in other critical social justice and land governance cases. The case has increased AFRA’s visibility and through
this we have been able extend our networks. The case has catalysed and influenced debates around land issues and has profiled
AFRA as the go-to organisation when it comes to labour tenancy
issues or any issues related to farm dwellers.

Any other remarks?
We appreciate the role that the LRC has played in our work and we
hope that together we continue to fight with and for people living
on farms.
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PATRONS AND TRUSTEES

Patrons
•

Arch Bishop Desmond M Tutu

•

Sir Sydney Kentridge QC

Trustees
•

Narandran Kollapen (Jody)

•

Joy-Marie Lawrence

•

Lex Mpati

•

Lumka Mlambo

•

Michael Mervyn Katz

•

Mahendra Ramasamy Chetty

•

Dunstan Mlambo

•

Penelope Elizabeth Andrews (Penny)

•

Noluthando Dorian Bahedile Orleyn (Thandi)

•

Christopher Stone

•

Thabani Sibusiso Brian Jali (retired)

•

Nersan Govender

•

Taswell Deveril Papier

•

Ashley Francis

•

Mziwandile Ezra Clavis Davids

•

Tshepo Monica Shabangu

•

Marjorie Chiedza Ngwenya Flanagan

© Jacek Sopotnicki | Dreamstime.com
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GET INVOLVED

Be part of our ongoing battle for justice and human rights

Donate
You can donate once-off, monthly, quarterly, or annually using a stop order or direct deposit.
You can make a secure payment via GivenGain: lrc.givengain.org.
Alternatively, you can deposit your donation into the following bank account:
Account Name: Legal Resources Trust
Account Number: 2957333716
Bank Name: Nedbank
Account Type: Savings
Branch Code: 198765
SWIFT Code: NEDSZAJJ
Reference: Your Name and Contact Number
For Standard Bank clients, please use Branch Code: 19876500
The LRC is a registered Public Benefit Organisation under section 18 A of the South African Income Tax Act and all donations are tax
deductible. For more information, email donation@lrc.org.za

Make a bequest
In addition to providing for those nearest and dearest to you, seek other ways to give your children a better future! Plan your legacy. Make a
bequest to secure freedom, development and equality.
A bequest is a sum of money, items or property left in your will to another person, group, organisation or charity. Leaving a bequest to a
non-profit organisation means that the deceased’s estate is able to claim the bequest as a deduction to the estate.
If you already have a will it is easy to add a section called a codicil which names the Legal Resources Trust as a beneficiary. A codicil is
prepared and signed just like a will.
To learn more about the process or to inform us of a bequest, contact us:
Send a letter to the Development Unit, Legal Resources Centre, PO Box 9495, Johannesburg 2000 or email us on donation@lrc.org.za
or info@lrc.org.za
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JOIN THE CONVERSATION

Website: www.lrc.org.za

Twitter: @LRC_SouthAfrica

Instagram: LRC_SouthAfrica

Facebook: https://www.facebook.com/
LRCSouthAfrica/

Blog: http://realisingrights.wordpress.com

LinkedIn: https://www.linkedin.com/company/
legal-resources-centre
YouTube: https://www.youtube.com/user/
TheLRCSouthAfrica

COME TO AN EVENT
Members of the public are welcome to attend any of the LRC’s events, including our biennial Bram Fischer Lecture, which was first delivered
by Nelson Mandela in 1995. We also host regular fundraising events, seminars about topical issues, workshops and training sessions.
You can keep informed about all of these events through following us on social media, visiting our website or joining our mailing list, which
is under the “get involved” section of the website.
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FINANCIAL REPORTS 2019
Legal Resources Centre Executive Committee’s
responsibilities and approval
Annual financial statements for the year ended 31 March 2019
appropriate infrastructure, controls, systems and ethical behaviour
are applied and managed within predetermined procedures and
constraints.

The organisation is required by its Constitution, to maintain adequate accounting records and its Executive is responsible for
the content and integrity of the annual financial statements and
related financial information included in this report. lt is their
responsibility to ensure that the annual financial statements fairly
present the state of affairs of the organisation as at the end of the
financial year and the results of its operations and cash flows for
the year then ended, in conformity with its accounting policies.
The external auditors are engaged to express an independent
opinion on the annual financial statements.

The executive committee is of the opinion, based on the information and explanations given by management, that the system of
internal controls provides reasonable assurance that the financial
records may be relied on for the presentation of the annual financial statements. However, any system of internal financial control
can provide only reasonable, and not absolute, assurance against
material misstatement or loss.

The annual financial statements are prepared in accordance with
our accounting policies and are based upon appropriate accounting policies consistently applied and supported by reasonable and
prudent judgements and estimates.

The executive committee has reviewed the organisation’s cash flow
forecasts and, in the light of this review and the current financial
position, they are satisfied that the organisation has a reasonable
expectation of or access to adequate financial resources to be a
going concern.

The executive committee acknowledges that it is ultimately responsible for the system of internal financial controls established
by the organisation and place considerable importance on maintaining a strong control environment. To enable the committee
to meet these responsibilities, the executive committee sets out
standards for internal control aimed at reducing the risk of error or
loss in a cost-effective manner. The standards include the proper
delegation of responsibilities within a clearly defined framework,
effective accounting procedures and adequate segregation of
duties to ensure that an acceptable level of risk. These controls
are monitored throughout the organisation and employees are
required to maintain the highest ethical standards in ensuring that
the organisation’s business is conducted in a manner that is above
reproach.

Although the executive committee is primarily responsible for the
financial affairs of the organisation, it is supported by the organisation’s external auditors.
The external auditors are responsible for independently reviewing
and reporting on the organisation’s annual financial statements.
The annual financial statements have been examined by the organisation’s external auditors.
The annual financial statements were approved by the executive
committee and were signed on its behalf by:

The focus of risk management in the organisation is on identifying, assessing, managing and monitoring all known forms of risk
across the organisation. While operating risk cannot be fully eliminated, the organisation endeavours to minimise it by ensuring that

Nersan Govender (National Director)
Date: 15 May 2020
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Legal Resources Centre
Statement of financial position at 31 March 2019
2019

2018

R

R

ASSETS

8 882 612

10 316 912

Non current assets

1 141 463

1 634 612

1 141 463

1 634 612

7 741 150

8 682 300

2 496 391

3 451 813

48 000

-

5 196 758

5 230 487

Total assets

8 882 612

10 316 912

RESERVES AND LIABILITIES

8 882 612

10 316 912

Reserves

4 845 105

2 418 150

Accumulated surplus

4 845 105

2 418 150

Current liabilities

4 037 507

7 898 762

Accounts payable

2 327 649

6 456 911

-

21 342

Provisions for leave pay

1 709 858

1 420 509

Total reserves and liabilities

8 882 612

10 316 912

Equipment
Current assets
Accounts receivable
Accrued income
Cash and cash equivalents

Cash and cash equivalents
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Statement of comprehensive income for the year ended 31 March 2019

INCOME
Cost recovery
Grants and donations
Other income
Interest received
Profit on disposal of assets
Sundry Income
DISTRIBUTIONS FROM LEGAL RESOURCES TRUST
OPERATING EXPENDITURE
Salaries and contributions
Administration and support
Office expenses
Administration and management fees
Advertising and marketing
Auditor’s remuneration
Bank charges
Books and periodicals
Computer expenses
Consulting and professional fees
Depreciation
General expenses
Insurance
Interest paid
Irrecoverable VAT written off
Irregular expenditure
Lease rentals on operating lease
Motor vehicle expenses
Printing, postage and stationery
Repairs and maintenance
Telephone and internet
Travel and accommodation - local
Legal matters and related project costs
Counsel and court fees
Expert fees
Grant payments to project partners
Salaries and contributions - professionals
Travel, accommodation and other direct costs
Publications
Research
Workshop costs
SURPLUS/(DEFICIT) FOR THE YEAR
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2019

2018

R

R

9 453 180

8 230 777

1 425 348
6 214 426
1 560 193
221 126
30 567
1 520

5 105 890
1 210 921
1 534 348
243 354
120 817
15 447

53 981 392

59 852 983

(61 007 616)

(70 110 761)

11 860 289
11 860 289
11 608 423
126 709
177 339
181 181
85 739
669 039
594 128
422 062
960 781
271 512
216 968
6 925
99 536
6 347 344
121 309
408 394
176 316
428 241
314 898
37 538 905
4 340 125
425 408
480 000
27 696 647
1 112 376
564 445
1 255 128
1 664 775

14 469 298
14 469 298
10 801 479
138 780
191 314
129 714
98 705
673 760
1 302 909
149 853
685 225
212 450
212 154
4 426
486 433
(716 197)
5 839 207
83 492
396 741
199 696
434 512
278 305
44 839 984
7 337 718
1 277 650
1 060 327
28 052 117
1 399 770
449 214
163 338
5 099 850

2 426 956

(2 027 001)

LEGAL RESOURCES CENTRE ANNUAL REPORT 2018 - 2019

Legal Resources Trust
(Trust Number IT.8263)
Trustees’ responsibilities and approval
Annual financial Statements for the year ended 31 March 2019
minimise it by ensuring that appropriate infrastructure, controls,
system and ethical behaviour are applied and managed within
predetermined procedures and constraint

The trustees are required by the Trust Property Control Act, 1988,
and the trust deed, to maintain adequate accounting records
and are responsible for the content and integrity of the annual
financial statements and related financial information included
in this report. It is their responsibility to ensure that the annual
financial statements fairly present the state of affairs of the trust
as at the end of the financial year and the results of its operations
and cash flows for the year then ended, in conformity with its own
accounting policies.

The trustees are of the opinion, based on the information and
explanations given by management, that the system of internal
controls provides reasonable assurance that the financial records
may be relied on for the presentation of the annual financial
statements. However, any system of internal financial control can
provide only reasonable, and not absolute, assurance against
material misstatement or loss.

The external auditors are engaged to express an independent
opinion on the annual financial statements.

The trustees have reviewed the trust’s cash flow forecast for the
year to 31st March 2019 and, in the light of this review and the current financial position, they are satisfied that the trust has or has
access to adequate resources to continue in operational existence
for the foreseeable future.

The annual financial statements are prepared in accordance with
the trust’s own accounting policies and are based upon appropriate accounting policies consistently applied and supported by
reasonable and prudent judgements and estimates
The trustees acknowledge that they are ultimately responsible for
the system of internal financial controls established by the trust
and place considerable importance on maintaining a strong control
environment. To enable the trustees to meet these responsibilities,
the board of trustees sets out standards for internal control aimed
at reducing the risk of error or loss in a cost - effective manner. The
standards include the proper delegation of responsibilities within
a clearly defined framework, effective accounting procedures and
adequate segregation of duties to ensure an acceptable level of
risk. These controls are monitored throughout the trust and employees are required to maintain the highest ethical standards
in ensuring the trust’s business is conducted in a manner that in
all reasonable circumstances is above reproach. The focus of risk
management in the trust is on identifying, assessing, managing
and monitoring all known forms of risk across the trust. While
operating risk cannot be fully eliminated, the trust endeavours to

Although the board of trustees is primarily responsible for the
financial affairs of the trust, it is supported by the trust’s external
auditors.
The external auditors are responsible for independently auditing
and reporting on the trust’s annual financial statements. The
annual financial statements have been examined by the trust’s
external auditors.
The financial statements were approved by the board of trustees
and were signed on its behalf by:

Noluthando Orleyn (Chairperson)
Date: 07 May 2020
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LEGAL RESOURCES TRUST
Statement of financial position at 31 March 2019
2019

2018

R

R

ASSETS

6 017 399

16 706 114

Non-Current assets

5 758 264

15 731 525

Tangible assets

2 014 316

2 100 842

39 669 989

33 813 054

259 135

974 589

259 135

974 589

TOTAL ASSETS

6 017 399

16 706 114

RESERVES AND LIABILITIES

6 017 399

16 706 114

Equity and reserves

2 825 349

8 137 634

250

250

Revaluation reserve

2 223 747

1 841 267

Scholarship reserve

674 182

674 182

(72 830)

5 621 935

3 192 050

8 568 480

Deferred grant income

3 192 050

8 568 480

TOTAL RESERVES AND LIABILITIES

6 017 399

16 706 114

Investments
Current assets
Cash and cash equivalents

Initial trust capital

General reserve
Current liabilities
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LEGAL RESOURCES TRUST
Statement of comprehensive income for the year ended 31 March 2019

Income

2019

2018

R

R

48 530 309

43 929 761

51 646 909

40 880 732

598 273

479 960

Fair value adjustment on investments

-

200 135

Gain on disposal of investments

-

1 592 360

1 245 205

1 044 584

326 641

569 566

Administration costs

46 357

-

Audit fees

81 282

71 010

Bank charges

7 083

9 502

-

3 542

82 960

86 523

2 898

-

Recruitment costs - National Director

-

280 783

Secretarial services

-

25 000

106 061

93 205

48 203 668

43 360 195

(53 981 392)

(59 852 983)

(5 777 724)

(16 492 788)

Grants and donations
Dividend revenue

Interest received
Expenditure

Building repairs and maintenance
Depreciation
Property valuation costs

Traveling and accommodation
Net Income for the year
Distribution to Legal Resources Centre
(Deficit) for the year
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LEGAL RESOURCES TRUST
Detailed schedule of grant and donation income for the year ended 31 March 2019

Alliance for Open Society International
Alliance for Open Society International - OR2015-23800
Received
Deferred to 2018
Bertha Foundation
Received
Deferred to 2020
Bertha Foundation
Received
Deferred to 2020
Bertha Foundation
Received
Deferred to 2019
Bloombergs
Received
Deferred to 2019
Bread for the World - A-ZAF-2018-0086
Bread for the World
Canon Collins Educational and Legal Assistance Trust - Comic Relief
- ID 1259307
Received
Deferred to 2018
Claude Leon Foundation
Claude Leon Foundation
CS Mott Foundation
Dutch Embassy - #4000001898
Dutch Embassy - #29634
Dutch Embassy - #27849
The ELMA South Africa Foundation - 18-ESA003
The ELMA South Africa Foundation - 15-ESA002
The ELMA South Africa Foundation - 10-ESA001
E/U/Foundation for Human Rights - 5550
Balance carried forward
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2019
R
2 000 000
2 000 000
2 000 000
338 702
1 354 808
(1 016 106)
725 314
2 901 258
(2 175 944)
2 161 675
2 161 675
686 108
104 168
581 940
4 036 519
-

2018
R
2 000 000
2 000 000
2 632 386
2 632 386
720 558
2 882 233
(2 161 675)
193 981
775 921
(581 940)
1 787 130

4 659 802

5 107 597

4 659 802
500 000
488 678
390 819
50 672
50 667
2 000 000
-

3 995 135
1 112 462
1 500 000
1 524 375
295 485
2 159 541
2 000 000
12 000

20 088 956

19 933 053
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LEGAL RESOURCES TRUST
Detailed schedule of grant and donation income for the year ended 31 March 2019
2019
R
Balance brought forward
The Ford Foundation - #129574
The Ford Foundation
Received
Deferred to 2019
The Ford Foundation - 0160-1778
Deferred to 2018
Foundation Open Society Institute
Friends of the Legal Resources Centre South Africa
Millennium Trust
Mones Michaels Trust
ND Orlean
Open Society Foundation for South Africa NPC - 03881
Received
Deferred to 2019
Open Society Foundation for South Africa NPC - 03563
Received
Refunded to donor
The Other Foundation
Peotona
RAITH Foundation
Received
Deferred to 2018
South African Development Fund
Surplus People’s Project - T Amakhaya
Swedish Society for Nature Conservation
Received
Transferred to the LRC
Other Local Donors and Individual Givers
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2018
R

20 088 956

19 933 053

12 017 088
4 699 865
4 699 865
1 510 695
240 000
100 000
50 000
1 125 000
1 125 000
(492 781)
(492 781)
1 830 000
6 051 563
6 051 563
520 879
264 472
(250 261)
(250 261)
139 032

4 700 759
9 400 624
(4 699 865)
7 041 926
7 041 926
1 054 680
1 052 091
240 000
40 000
375 000
1 500 000
(1 125 000)
500 000
500 000
203 040
6 583 783
5 701 302
882 481
729 518
329 053
250 261
250 261
48 450

47 894 508

43 081 614
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COMMUNICATIONS AND PUBLICATIONS
We developed the following publications during 2018-2019
NPOs:

From starting up to closing down

a how-to guide to the relevant statutory and
governance framework

LRC

GIRLS MUST NOT BE
BRIDES
An Evaluation of South Africa’s Compliance
with International, Regional and National
Obligations Towards Protecting Children from
Child and Forced Marriages, in its Current Legal
Framework of Civil and Customary Marriages

LRC

LRC

Non-Profit Organisation (NPO) Manual (2018)
This publication provides a how-to guide on the relevant statutory and governance framework surrounding
NPOs in South Africa. The booklet sets out the legal framework, principles and procedures that apply to NPOs,
including the laws and regulations that apply to the formation, registration, and operation of an NPO. The LRC
created this publication to demystify the legal and regulatory landscape surrounding the operation of NPOs
in South Africa.

Girls Must Not Be Brides (2018)
This publication is an evaluation of South Africa’s compliance with international, regional and national obligations towards protecting children from child and forced marriages taken in the context of the current legal
framework surrounding civil and customary marriages.

by Mandivavarira Mudarikwa, Elgene Roos and Nombuso Mathibela

Community Journalism
Train the Trainer Manual

LRC

COMPENDIUM OF
INTERNATIONAL AND REGIONAL
ENVIRONMENTAL LAW IN AFRICA
PART 1 THE DEVELOPMENT OF INTERNATIONAL AND REGIONAL
ENVIRONMENTAL LAW IN AFRICA AND ITS SUB-REGIONS

Community Journalism Manual – Train the Trainer (2018)
This manual seeks to assist community journalists to train others on how to understand community journalism and human rights, understand how to create a story using cell phone technology, edit the content for use
on social media, and use social media to display community stories and network with media.

Compendium of International & Regional Environmental Law in Africa
(2018)
This compendium seeks to understand and to provide educational information on the development of international and regional environmental law in Africa and its according sub-regions.

LRC

LRC
UNDERSTANDING THE RIGHTS OF TRANSGENDER PERSONS IN SOUTH AFRICA

UNDERSTANDING THE RIGHTS
OF TRANSGENDER PERSONS
IN SOUTH AFRICA

A legal manual for community-based paralegal service providers

A legal manual for community-based
paralegal service providers

Understanding the Rights of Transgender Persons in SA (2018)
This publication is a legal manual for community-based paralegal service providers to offer legal assistance
to predominantly transgender women in East London. The LRC hopes that this manual will function as a future
resource for community-based paralegals and a useful resource for LGBTI persons, particularly transgender
persons. Through this manual, we aim to advance the realisation of rights of transgender individuals as marginalised class of persons in South Africa.
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FREE, PRIOR AND INFORMED
CONSENT IN THE EXTRACTIVE
INDUSTRIES IN SOUTHERN AFRICA
An analysis of legislation and their implementation in
Malawi, Mozambique, South Africa, Zimbabwe, and Zambia

Free, Prior & Informed Consent (FPIC) in the Extractive Industries in SA (2018)
This publication is an analysis of FPIC legislation and its implementation in Malawi, Mozambique, South
Africa, Zambia, and Zimbabwe. The LRC hopes to identify major legal and policy gaps in the codification and
implementation of FPIC in Southern Africa and to serve as a resource for informed policy implementation in
the future.

Legal Resources Centre

SECTIONAL TITLE SCHEMES

Sectional Title Schemes (2018)

BOOKLET FOR BENEFICIARIES

This booklet is to educate sectional title owners on the duties and to explain the legal rules that govern
sectional title schemes.
Getting help
if you are raped
A GUIDE FOR LEARNERS

Getting Help If You are Raped (2018)
This handout is intended to provide basic information about rape, the resources that Thuthuzela Care Centres
offer to survivors of rape, the processes involved in reporting rape to the police and taking the person accused
of rape to court.

Exploring the Constitutionality of the Civil Union (2018)

LRC
D I S C U SS I O N PA P E R

THE INTERACTION BETWEEN THE RIGHT
TO EQUALITY AND FREEDOM
OF RELIGION IN SOUTH AFRICA
Exploring the Constitutionality of Section 6 of the
Civil Union Act 17 of 2006

This publication is intended to analyse the interaction between the right to equality and freedom of religion
in South Africa and to provide an effective resources for same-sex couples who have experienced difficulties
when seeking to conclude same-sex marriages at the Department of Home Affairs.

L E G A L S T E P S TO F I X B RO K E N P RO M I S E S : A P H OTO E S SAY

Legal Steps to Fix Broken Promises: A Photo Essay (2019)

LEGAL STEPS TO FIX BROKEN PROMISES:
A PHOTO ESSAY
Addressing the Mud Schools and Classroom Furniture Crises

An overview of the efforts of the Legal Resources Centre to
ensure basic infrastructure and equipment in Eastern Cape
schools and the realisation of the right to basic education

This photo essay was intended to provide illustrative evidence of the need to address the mud schools and
classroom furniture crisis in the Eastern Cape and the major changes in the communities and schools that
resulted from the LRC’s interventions.

LRC

LRC General Brochure – 40th Anniversary (2019)
This brochure is intended to promote awareness on the work of the LRC, provide information about people’s
constitutional rights, and explain how the LRC can assist with litigation and advocacy in protecting human
rights.
We also contributed chapters for the following publications, produced by the International Network of Civil Liberties Organisations (INCLO):
•

Surveillance and Democracy: Chilling Tales from around the World (2018)

•

Lethal in Disguise: The Health Consequences of Crowd-Control Weapons (2017)
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CONTACT US

Johannesburg Regional Office

Cape Town Regional Office

1st Floor, West Wing, Women’s Jail, Constitution Hill,
1 Kotze Street, Braamfontein, Johannesburg, 2001

Aintree Office Park, Block D, Ground Floor,
cnr Doncaster Road and Loch Road, Kenilworth, Cape Town, 7708

PO Box 9495, Johannesburg 2000

PO Box 5227, Cape Town 8000

Telephone: +27 11 836 9831 | Fax: +27 11 838 4875

Telephone: +27 21 481 3000 | Fax: +27 21 423 0935

Durban Regional Office

Makhanda (Grahamstown) Regional Office

11th Floor, Aquasky Towers,
275 Anton Lembede Street, Durban 4001

116 High Street, Makhanda 6139

Telephone: +27 31 301 7572 | Fax: +27 31 304 2823

Telephone: +27 46 622 9230 | Fax: +27 46 622 3933

PO Box 932, Makhanda 6140

Visit us online at www.lrc.org.za
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