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1

INTRODUCTION

Inspired by South Africa’s history, the Constitution and international human rights standards, the Legal Resources
Centre (LRC) is committed to the development of a fully democratic society based on the principle of substantive
equality. The LRC provides free legal assistance to the vulnerable and marginalised who suffer discrimination by
reason of race, class, gender, disability, socio-economic or historical circumstances. The LRC seeks to ensure that
the principles, rights and responsibilities enshrined in South Africa’s Constitution are promoted, protected and
fulfilled. The LRC, both for itself and in its work, is committed to:
•

Ensuring a democratic, accountable and
transparent society in which equitable and
inclusive access to justice, dignity and human
rights are lived realities for all;

•

Promoting gender and racial equality and
opposing all forms of unfair discrimination;

•

Contributing to the social and economic
transformation of society by using the law as an
instrument to challenge persistent and pervasive
structural obstacles to inequality and

•

Contributing to ensuring that people in urban
and rural areas live in safe, healthy and equitably
located living spaces.

The LRC has, over the past 10 years, with the financial
assistance of Comic Relief, worked on significant land
and housing cases. In particular, on cases relating to
the Prevention of Illegal Evictions and Occupation of
Land Act 19 of 1998 (“PIE”), the Extension of Security
of Tenure Act 62 of 1997 (“ESTA”), and cases on the
provision of basic services and some dealing with land
reform and spatial justice. Some of the clients assisted
by LRC’s litigation include people living in informal
settlements, farm dwellers and those living in sectional
title schemes. Our legal interventions have sought to
protect against evictions as well as promote and advance people’s rights to access adequate housing, land,
and basic services.
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There are numerous instances, throughout South
Africa’s history, of land dispossessions and evictions –
in the past by the apartheid and colonial regimes – and
presently both by government and private landowners.
Unfair evictions and land dispossession lead to
hardship, conflict, and social instability. South Africa
has promulgated legislation to guard against unlawful
evictions and dispossession of land and LRC has used
this legislation to litigate the protection and promotion
of the rights of the dispossessed and unhoused.

Africans do not enjoy secure tenure to their homes and
the land they use – rendering them vulnerable to unfair
eviction. ESTA ensures that if vulnerable occupiers
are evicted from land, there is compliance with a fair
process and landowners obtain an eviction order which
considers the full circumstances of the occupiers.
Despite the above legislation, unlawful eviction and
threats to security of tenure persist. At the same time,
access to basic services such as water, sanitation and
refuse removal remain a dream for many South Africans
despite the constitutional and statutory obligations
placed on municipalities to provide these services
and to prioritise provision of services in their planning
and budgeting processes. LRC has, over the years,
acted on behalf of communities to ensure security of
tenure, prevent homelessness, and hold municipalities
accountable for their duty to provide access to basic
services.

the challenges, successes and strategies used in some
of the LRC cases.
Land and housing cases often involve large communities with competing interests and expectations that
are complex to navigate, the management of large
volumes of information, and the involvement of several
stakeholders. The judgment, no matter how detailed,
can never reflect the challenges and the difficulties
that clients and legal teams face when preparing and
litigating these cases. It is also important to consider
the impact that the litigation has both before and after
judgment and this publication aims to provide some insight into these aspects. Many of the LRC’s cases have
changed the lives of our clients, while other judgments
have been difficult to implement and monitor or have
had unintended consequences for the clients.

The PIE Act was promulgated to prohibit unlawful eviction and to prevent arbitrary deprivation of property. In
particular, the preamble of the PIE Act provides that no
one may be evicted from their home, or have their home
demolished without the authority of an order of court
which may only be granted after considering all the
relevant circumstances. Special consideration should
be given to the rights and needs of the elderly, children,
disabled persons, and households headed by women.
This piece of legislation ensures that occupiers are
not evicted unlawfully and rendered homeless and that
their circumstances are considered extensively before
an eviction order is granted.

LRC has worked on several land reform cases. This
includes legislation and policy dealing with land restitution, redistribution and projects aimed at uplifting communities and enabling access to land and resources.
Some of these cases are detailed in this publication.
Over the past 10 years, LRC cases have not only contributed to the development of South Africa’s housing
and land jurisprudence, but have changed the lives of
thousands of ordinary South Africans who benefit from
the developments in case law. Through this litigation,
the LRC has acquired insight into the challenges that
lawyers may face when litigating complex housing and
land cases and that paralegals and community advice
officers may encounter when they work with affected
clients and communities.

In this publication we attempt to tell some of the
stories behind the judgments. Cases that relate to
land and housing, and in particular PIE, ESTA, spatial
justice, the provision of basic services, land reform, or
any other issue relating to tenure security or evictions
have been selected and for each case study, the legal
principles established and the creative legal strategies
employed are discussed. In particular, there is a focus
on the clients’ involved in each selected case with
discussion on difficulties that may have arisen within
communities and the relationship between clients and
their legal team and some detail on strategies, other
than litigation, that assisted the success of the case.
Finally, an analysis of the impact of each judgment on
the clients themselves is conducted and the successes
and failures in implementing judgments are analysed.

In the context of rural and farm land, ESTA secures
tenants’ rights to long-term security of tenure and regulates the conditions of residence on certain land as well
as providing the circumstances and conditions under
which the rights of persons to reside on land may be
terminated. This legislation recognises that many South

The LRC also provides institutional support to other
legal practitioners, paralegals and community members who assist those with land and housing problems.
The purpose of this publication is thus to provide information and insight on selected cases litigated by LRC
over the past 10 years to share our understanding of

The purpose of this publication, generously funded
by Comic Relief, is to provide interested practitioners,
paralegals and community workers with real-life case
studies presented through the eyes of the LRC lawyers.
The idea is to share perspectives, to learn from obstacles and build on successes.
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2

ACCESS TO BASIC SERVICES

2.1.2

Legal principles

The judgment establishes several important legal principles.

2.1

2.1.1

MSHENGU: THE PROVISION OF BASIC SERVICES
TO FARM DWELLERS
Case information

This case deals with farm dwellers in remote parts of our country that are forced to endure difficult living conditions.
The individual applicants are members of communities who have limited, and at times, no access to the basic
resources necessary for human survival, self-actualisation, or dignity. These communities struggle to access water,
have poor ablution facilities, and their refuse is not removed by their municipalities.
The second and institutional applicant in this case was
the Association for Rural Advancement (AFRA). AFRA’s
work involves advancing the rights of people living in
the rural areas and on farms in KwaZulu-Natal. AFRA
has extensive experience in land reform, poverty relief
and the realisation of socio-economic rights in rural
areas. Its core activities are the enforcement of land
rights and assisting communities realise the rights that
have been conferred through land reform legislation
such as the ESTA, the Land Reform (Labour Tenants Act)
Act 3 of 1996 and the Restitution of Land Rights Act 22
of 1994. The application was instituted on behalf of the
class of farm dwellers residing within the jurisdiction
of municipalities that do not provide access to basic
services.
The main respondents were uMsunduzi Municipality,
uMshwathi Municipality and uMgungundlovu Municipality (“the municipalities”). The other respondents
were the farm owners, the Minister of Co-operative
Governance and Traditional Affairs, Minister of Water
and Sanitation and Member of Executive: Co-operative
Governance and Traditional Affairs (KZN).

8

This case raised three issues under socio-economic
rights:
1.

Whether the applicants were entitled to the basic
material conditions necessary for their survival,
self-actualisation, and dignity;

2.

Whether the municipalities in those areas had
an obligation to provide those basic material
conditions; and

3.

If so, whether the municipalities were fulfilling
this obligation.

The applicants lacked access to a variety of amenities
and services: housing, healthcare, education, electricity,
water, sanitation, and refuse collection. However, only
the applicants’ rights to water, sanitation, and refuse
collection (and the correlative obligations imposed on
the municipalities) were addressed in this case. These
resources are collectively referred to as basic municipal services whilst the issues of housing, healthcare,
education, and electricity are related issues that frame
the conditions under which the applicants live.
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First, it holds that municipalities’ obligations to provide
basic services – including water, sanitation and refuse
removal – apply to all people in its jurisdiction, including
farm dwellers and labour tenants living on private land.
The application did not seek to define what the content
of these rights were but rather sought to compel the
municipalities to implement existing legislative and
regulatory standards for all its residents.
Second, the judgment re-emphasises a principle established in Grootboom. A plan to provide socio-economic
rights is not reasonable if it does not identify how it
will fulfil the rights of the most vulnerable. In this case,
one of the municipalities argued that, because it had a
general plan to provide water, sanitation and refuse collection to all its residents – that was sufficient to fulfil
its duty to farm dwellers and labour tenants. The Court
rejected the argument, holding that municipalities must
make specific provision for how they will fulfil the rights
of those living on farms that face particular challenges
in accessing basic services.

Third, it held that municipalities cannot avoid their statutory and constitutional duties by enacting by-laws that
require landowners to apply to install municipal services, nor can they abrogate their obligations by blaming
landowners for refusing them access. The by-laws are
how municipalities give effect to their obligations; they
are not a substitute for those obligations.
Fourth, the municipalities complained that they did not
have the budget to provide the basic services to farm
occupiers and labour tenants. But, the Court held, that
is no argument when the obligation already exists in
law. As Mnguni J put it: “It is important to emphasise
that this court will not be imposing new or unforeseen
obligations on the first respondent, but will be requiring
the first respondent to implement duties imposed by
the legislature on it. It follows therefore, that the first
respondent’s failure to budget for the resources necessary to provide farm occupiers and labour tenants with
access to water, sanitation and refuse collection is of
no moment.”

Figure 1: Municipalities’ obligations to provide basic services – including water – apply to all people in its jurisdiction (stock image)
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Finally, the Court accepted the need for structural relief
to ensure that the municipalities complied with their
obligations. It declared that the municipalities’ “ongoing and persistent failure to provide the farm occupiers
and labour tenants who are residing within areas of their
jurisdiction with access to basic sanitation, sufficient
water and collection of refuse” was unconstitutional.
It then ordered them to comply with their detailed

2.1.3

statutory obligations, and directed them to file plans on
how and when they would do so. The court ordered that
the municipalities’ plan must set measurable, periodic
deadlines for progress and must be served on the
applicants and allow the applicants to respond to the
reports and plans. It also required the municipalities to
file monthly reports on their compliance with the plans.

1

10

The purpose of the application to court was to obtain an interpretation on whether the municipalities are obliged
to ensure that the farm occupiers and labour tenants are provided with access to basic services. It was the view of
a number of people (including municipalities and farm owners) that the municipalities cannot be forced to provide
farm occupiers and labour tenants with access to basic services. The court held they were wrong.

2.1.5

The first applicant in this case was Mr Zabalaza
Mshengu. He was over 100 years old when we first
began the litigation and died at the age of 104–unfortunately before judgment was handed down. He became
the face of the litigation–a centenarian who fought
for the rights of farm dwellers to have access to basic
services. In fact, in his judgment Judge Mnguni paid
homage to Zabalaza Mshengu’s struggle, recognising
that he embodied the meaning of his name ‘Zabalaza’
completely, which means ‘stand firm or plant oneself
firmly on the ground or refuse to give way.’1

AFRA engaged the media well and highlighted the
plight of farm dwellers that do not have access to basic
services. Subsequent to the judgment, they have also

Strategy and successes

We relied on several strategies to support the litigation in this matter – including media, meetings, pickets, workshops
and transporting clients to court during the hearing of the matter. The reality of seeing the farm dwellers who were
suffering as a result of lack of access to basic services highlighted the human suffering and recognition for dignity
that this case was about.

Working with clients

AFRA demonstrated a valuable understanding of
what was happening on the ground, having worked
very closely with labour tenants and farm dwellers,
and was able to provide insight into the potential
remedies. AFRA’s assistance extended from assisting
Mr Mshengu to sign and commission his affidavits to
helping us photocopy and ready court papers at their
offices in Pietermaritzburg when we were urgently
required to meet a court deadline.

2.1.4

Implementation of the judgment

Although uMsunduzi Municipality filed an application for leave to appeal the judgment the application has never been
set down for hearing despite it being filed in August 2019. It is possible that the application for leave to appeal may
have been filed solely for the purpose of delaying the matter. Following the application for leave to appeal, the LRC
filed the application for the interim implementation of the court order pending the decision in the application for leave
to appeal and appeal. This application was set down for hearing on the 21 April 2020 but was postponed due to the
COVID-19 lockdown. At the time of writing, this application is set down for hearing on 20 August 2020.

Figure 2: Mr Zabalaza Mshengu (Photo: AFRA)

been instrumental in setting up dialogues and workshops with farm dwellers, farmers, municipal officials
and other government personnel in an attempt to share
the impact of the judgment and collaborate to remedy
the injustice suffered by farm dwellers that do not have
access to water, sanitation or refuse removal.

C M Doke and B W Vilakazi Zulu-English Dictionary 2 ed (1964)
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It is important to record that uMshwathi and uMgungundlovu Municipalities have failed to file their action
plans and reports. Our view is that they are waiting for
the outcome of the application for leave to appeal and
the LRC’s application for the interim implementation of
the court order. We have, however, successfully used
this judgment to convince the municipalities (including
the municipalities that were not part of this application)
that the farm occupiers and labour tenants are entitled
to access to basic services. This was done through

2.1.6

dialogues and workshops aimed at collaborative
efforts for change. That engagement was only possible
because of the persuasive force of the judgment.
The judgment illustrates how strategic litigation may
give rise to meaningful engagement to better the lives
of people living in poverty. Once implemented fully,
this judgment represents the potential to improve the
quality of the lives of a number of farm occupiers and
labour tenants.

Proposal following the judgment

We propose that all stakeholders obtain a copy of the judgment and use it to convince the municipality in their area
of its obligation to provide farm occupiers and labour tenants with access to basic services. The judgment may be
used as a tool to influence the political and budgetary decisions made by local government once they grasp the
consequences of failing to perform their functions.

LITIGATING LAND AND HOUSING IN SOUTH AFRICA  LESSONS AND REFLECTIONS
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2.2

2.2.1

SANITATION AND REFUSE REMOVAL IN
MAKHANDA
Case information

One of the great challenges facing many South Africans is the large-scale failure of governance at local and municipal
levels. After 1994 much of the responsibility for basic service delivery was centred in the hands of municipalities, but
a lack of financial resources, capacity, expertise, and corruption has bought service delivery in some municipal areas
to a standstill. This problem is particularly prevalent in rural areas and small towns.
In 2018 the LRC office in Makhanda (previously
Grahamstown) was approached by a community-based organisation called the Unemployed People’s
Movement (UPM) who wanted us to seek an order
placing the Makana Municipal Council under administration. The reasons were obvious and plentiful. The
once picturesque university town was a dilapidated
version of its former self. The roads were crumbling,
rubbish littered the sidewalks in front of worn-down
historic buildings, and sewage pooled in and around the
homes of residents as the town’s outdated sanitation
system had been neglected to the point of collapse.
The municipality was failing and an intervention was
urgently needed.
We were however doubtful as to whether an administration order would be effective. The municipality was
placed under administration on two previous occasions
without any marked improvement in service delivery.
The administrators were appointed by the provincial
government that struggled with many of the same
issues of capacity and corruption as the municipality.
The LRC suggested that to properly deal with this problem an incremental approach should be taken – firstly
litigating on multiple, discrete service delivery problems and hopefully finding solutions – but secondly, if
the municipality could not comply with numerous court
orders on the discrete issues, bringing an application
for an independent “special master” to be appointed
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which could take the relief out of the ambit of section
139 of the Constitution that left the selection of all
administrators in the hands of the state.
A common experience was that administrators appointed to fix municipalities were political appointments
unable to make the unpopular decisions necessary to
sustainably fix towns. We wanted to avoid a “shotgun”
approach that would see another large intervention
with a marginal long-term impact. The UPM was not
convinced of our approach, but they did put us in touch
with the clients that we ultimately represented in two
important service delivery cases. We decided to launch
two cases, one dealing with the failure to adequately
manage the refuse in the town, and the second addressing the persistent sanitation problems.
The refuse case is aimed at addressing the failure by the
municipality to collect and manage residents’ waste.
The municipality used to provide one black bag to
residents per week to manage their rubbish, but in April
2018 they suddenly stopped this practice and refuse
collection became sporadic. Residents had no choice
but to make use of illegal dumping sites. Residents
live a distance from the formal municipal dump site
and could not keep the rubbish on their premises as
it attracted rats, and insects, and had a terrible smell.
The waste management in the town was so poor that
many illegal dump sites mushroomed near residential
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plots and schools. On rainy days, the rubbish from the
dump sites was washed into the rivers and natural
waterways and caused blocked drains and polluted
the environment. The failure to manage the waste was
one of the contributing factors to the sanitation crisis
as the blocked drains caused sewage to run into the
streets and the homes of residents.
The illegal dump sites posed a serious health risk.
Children played in the rubbish dumps which attracted
vermin and snakes. The rubbish also had a terrible
stench and people living nearby had to keep their
homes closed to avoid the smell. In 2019 the municipal
workers responsible for waste collection went on a
three-month strike in which time no rubbish was being
collected by the municipality. This exacerbated the
problem significantly, particularly as residents were
unable to access the municipal dump site.
Residents approached the municipality on several
occasions to try and address the failure to manage

the waste, but with little success. They were often told
that the refuse collection trucks do not have enough
fuel or were broken down. The municipality sometimes
make a small effort to collect rubbish from illegal dump
sites, but without addressing the underlying issues
that lead to illegal dumping. It was also clear that the
municipality was not complying with its own by-laws on
waste management and that the by-laws inadequately
protected the residents’ constitutional right to an environment that is not harmful to their health.
In turn, the sanitation case was particularly important
for the long-term development of Makhanda as all
housing developments had been halted due to the inadequate provision of sanitation services. Since 2014 no
new RDP housing developments could be undertaken as
the existing waste-water treatment works was already
functioning at 78% over its capacity. Blocked drains
are responsible for many of the spills, while crumbling
sewage pipes often burst causing large spills with raw
sewage flooding homes.

Figure 3: An illegal dump site in Makhanda
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The town’s sewage is all carried to the Belmont Valley
and Mayfield Waste Water Treatment Works on the
outskirts of town where it must be treated before being
released into the surrounding rivers. The Belmont Valley
Waste Treatment Works had been functioning over its
capacity for years and raw sewage from the treatment
works was being released into the natural waterways
and rivers around the town. This caused large scale
environmental pollution that killed plant and animal life
and polluted water sources that are used for drinking
and agricultural purposes.

Figure 4: Sewage spill in Makhanda

The impact on residents was devastating. Some residents were unable to use certain rooms in their homes
as it was flooded by sewage, while others suffered
structural damage to their properties due to the spills.
Many were unable to use their toilets for fear of flooding
their properties, and residents had to avoid stepping
in sewage while walking in the streets. Children were
often exposed to the raw sewage when walking to and
from school which left them vulnerable to disease. One
of our clients had a sewage spill in front of his home
that had been there for more than five years. He was
unable to open his windows in the summer as the smell
was unbearable and exacerbated his wife’s respiratory
problems.

Furthermore, we seek an audit of the waste management needs in the town, together with an indication of
the steps that will be taken to meet the identified needs
within three months after the audit is filed with the
court. The municipality will also be directed to clean all
of the unofficial dump sites and provide residents with
three black bags a week, that are collected on a weekly
basis. In addition to this, the municipality will be subject to a structural interdict that will see them having
to report to the court on the progress that they have
made in implementing the order. This is an important
method that ensures actual compliance with the order
as it allows the court to retain some form of control
over the process of implementation.
The relief in the sanitation case was divided into two
parts. Part A dealt with immediate relief that our
individual clients seek. This included weekly visits by
the municipality to unblock the drains near the homes
of the residents, regular threading of the sewage pipes,
and lime treatments2 for the areas affected by the
spills. Our clients also sought an order that the municipality identify all the sewage spills in town and produce
a plan on how the spills will be managed until a more
sustainable solution can be found.

2.2.3
2.2.2

Legal principles

Although there are no judgments in these cases as yet, a settlement on Part A of the sewage application was
negotiated with the Municipality and they ultimately agreed to all the relief that we sought in Part A which dealt
with immediate relief for our individual clients. Both cases seek to ensure that the government complies with its
constitutional and legislative obligations to provide basic services. The relief in the refuse case is aimed at finding
a long-term solution for the problem of waste management in town. It firstly seeks to declare that the municipality’s
by-laws and waste management systems are unconstitutional to the extent that they fail to protect and fulfil the
residents’ rights to an environment that is not harmful to their health. It also seeks to ensure compliance with the
National Environmental Management: (Waste) Act 59 of 2008 (NEMWA) and places an obligation on the municipality
to review its bylaws to make it compliant with the NEMWA.

14
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2.2.3.1

Part B of the application is aimed at finding a longterm solution. Our clients are asking the court for an
order directing the municipality and the provincial and
national governments to appoint a qualified person to
assess the sanitation needs in Makhanda, draft a report
on the budgetary requirements to meet those needs,
and implement the recommendations. This includes
the upgrading of the sewage treatment works and the
replacement of broken pipes. If the order is granted,
the LRC will be given an opportunity to comment on the
recommendations before they are implemented as well
as the proposed budgets.
The relief in both cases was framed with substantial
input from our clients. The clients identified how many
black bags were required in a week, and the intervals at
which drains had to be unblocked. This was especially
useful in framing the relief as the clients were able to
guide us on what would work at ground-level.

Working with clients
Sanitation

The applicants in the sanitation case are 10 residents of Makhanda who live next to or near sewage spills. Four of
the residents were introduced to the LRC through the UPM. They reside in Extension 6 in Joza Location, an area
particularly affected by the failing infrastructure. They have lived with these spills for years and could attest to the
devastating impact of the sanitation crisis on their lives. Another client originally approached an attorney in town
who referred him to the LRC after learning about our case. The remaining clients approached the LRC by way of
a community leader named Berend Walters. In between working as a handyman, he had spent years acting as a
community spokesperson. He knew everyone at the municipality and all the officials (to their great dismay) knew
him.
2

Lime is a calcium-containing mineral that is commonly used to treat sewage spills. It neutralises the smell of the sewage and sanitises the affected areas.
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Since these clients would be acting in the public
interest and in the interest of people who were similarly
affected by the sanitation problems, we were mindful
of selecting clients who lived in different areas in town.
This was strategic to try and show to the court that the
problem was not limited to a particular area but was
affecting the whole town. The clients therefore ranged
from working professionals who had houses inside
the centre of Makhanda to pensioners living in Joza
Location. Five of the 10 residents were men and five
of them were women. This was not deliberate, but a
happy coincidence. While some of the residents had
been lobbying the municipality on their own, others did
so as part of informal committees that represented the
communities.

structures and the infrastructure developments over
the years were important in gaining a picture of the
steps, or lack thereof, that the municipality had taken
in the previous 25 years to provide basic services to the
community. He was unassuming in his manner but was
respected and had a way of speaking to the community
that calmed tempers and allowed for reason to prevail.
Apollo was also invaluable in explaining the legalities
of the case in a simple and clear manner. His command
of English and IsiXhosa meant that he often acted as
a translator between the lawyers and the community.
It is always important to explain the legal issues in the
language that the community is most comfortable with
as it enhances their understanding of the issues.

The residents living in Extension 6 had set up an
informal committee to handle their grievances with
the municipality. The committee was led by women.
They were predominantly pensioners who were caring
for their children and grandchildren and had lived in
the community their entire lives. This proved to be an
invaluable resource. The women knew everyone in
the community and were well-liked. They were able to
convince clients to partake in the case and mobilise
community support for the case. They were also able to
arrange access for our team to the homes of affected
community members so that we could consult and take
pictures of sewage spills. As they were retired, they had
ample time to dedicate to the case and were always
available when we needed information or had to meet
for a quick consultation.

The clients played an enormous role in the litigation.
They were well organised and kept records of all their
interactions with the municipal officials. Some of the
clients had records of emails dating back to 2014,
while others kept minutes of meetings with officials
that we used to create a chronology of their efforts
and the broken promises of the municipality. It is never
possible to have a relationship with every member of
the community and as lawyers it is useful to identify
a handful of clients that can act as contacts between
the community and the lawyers or paralegals. They can
handle queries from the community, obtain information,
and relay information to the community. This gives the
community agency and allows them to “own” the case.
The more involved they are in the decision-making
process and the more lawyers and paralegals consult
with the community about the legal steps, the more
invested the community is in the vision of the litigation
and the more likely they are to conscientiously monitor
the implementation of any order granted.

Another valuable member of the committee was an activist called Apollo Phillips. He was a water researcher
who used to work for Rhodes University and lived in
Joza Location. His knowledge of the existing sewerage
2.2.3.2

Refuse

The clients in the refuse case consisted of the Ezihagwini Street Committee and the school governing bodies of
Mary Waters High School and TEM Mrwetyana High School. The word “ezihagwini” means “pigsty” in IsiXhosa, a very
apt name for a case on waste management. As with the sanitation case, the committee was an informal collection
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of community members who had been lobbying the municipality for several years to address the illegal dump sites
in their neighbourhood and supply them with proper waste collection services. The meetings with the community
always took place in the home of one of the committee members which made it easier for the community to attend.
The school governing bodies participated in the case
as their respective schools were severely affected by
illegal dumping sites. They were concerned for the
health and safety of the learners who were playing
on the dump sites near the schools. The LRC have
often acted on behalf of school governing bodies in
education matters as they are legally responsible for
the governance of public schools. The LRC’s history of
working with schools in the area meant there was an

2.2.4

2.2.4.1

easy rapport with the schools, and they trusted the LRC
to represent them in the litigation. As with the sewage
case, it was necessary to convey the scale and scope of
the problem and to include applicants from a cross section of the community. Relationships with people like
the dynamic Apollo Phillips were helpful as he was able
to introduce the LRC to communities across Makhanda
that were facing the same problems of illegal dumping
and poor refuse collection.

Strategy successes and failures
Importance of proper research

Both cases took more than a year before litigation was launched. The clients approached our offices in late 2018 and
we only launched the sanitation litigation in November 2019 while the refuse litigation was launched in July 2020.
There were a few reasons for this delay. Firstly, we wanted to make sure that we properly monitored the situation
on ground-level and obtain as much information and evidence as we could. This meant that over a period of a year,
we made routine visits to the clients’ homes to monitor the sewage spills and the refuse sites. We wanted to be
able to present photographic evidence of the situation over an extended period to show the systemic failures of the
municipality.
Secondly, we needed to conduct proper research on the
steps taken by the municipality to address the issue over
the years. We started by looking into the annual reports
of the municipality, minutes of council meetings, and
the commissioned expert reports that the municipality
had obtained about the infrastructure shortcomings in
town. This revealed that the municipality, and indeed
the national and provincial government, had been aware
of the service delivery crisis in Makhanda since at least
2010, but that very few of the proposed interventions
had ever been implemented. This information was invaluable in drafting our remedy as it already contained

useful suggestions on how the sanitation and refuse
problems could be addressed.
There is often a tendency to rush to court before taking
the time to investigate and research a case. Details
emerge over time that may influence the strategy or the
remedy. As an attorney you also have the advantage of
building a relationship with your clients and monitoring
the impact of the problem on their lives. This is important when drafting court papers as your understanding
of the issues enhances the quality of the papers before
the court.
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2.2.4.2

The value of experts

In both cases we made use of experts. We commissioned a report by a structural engineer to conduct site visits at
some of the clients’ homes and report on the structural problems that underlie the sewage spills. This was valuable
as it helped us to draft a remedy that spoke to the specific structural issues that caused the spills at the homes
of the residents. We also made use of the water-testing services of Amathola Water, a company that can conduct
laboratory testing of water samples. They sent a technician to collect samples of the sewage spills and these
samples were analysed to determine the level of pollution. The results were useful in illustrating the way the sewage
spills contaminated the natural environment and resulted in the loss of ecosystems. It also showed the level of water
pollution and the dangers that the high levels of e.coli in the sewage posed to the residents’ health and well-being.

One of the factors that we were very mindful of was
to ensure that the media did not present the clients as
victims, but rather as a community of people who are
trying to take government to task for their failures. For
example, one of the clients becomes very emotional
when speaking about the impact that the sewage spills
had on his life. He was not willing to speak to the media

2.2.5
Lastly, we collaborated with MobiSAM. MobiSAM
is a mobile accountability monitoring platform that
was started by two Makhanda residents in 2016 to
report service delivery failures to the municipality. It
was developed in collaboration with the Department
of Information Systems at Rhodes University who
were able to provide us with accurate statistics on
the number and the nature of the reported sewage
2.2.4.3

spills and dump sites in town. With the assistance of
a cartographer, we were able to use the geographical
coordinates of the spills and the dump sites to put together a map that charted the spread and the locations
of the spills over a six-month period. These maps were
included in the court papers and were a powerful image
of the nature and the extent of service delivery failures
in the municipality.

The role of community-based organisations

In both cases community-based organisations played an important role. In the refuse case, Makana Revive, an
organisation aimed at improving Makhanda, provided valuable insight into their engagements with the municipality.
Through consultations with them we gained a clear picture of the challenges associated with the municipal dump
site and the internal politics that hampered the municipality’s ability to execute its functions. The UPM also remained
a valuable resource and they routinely provided us with new information about the situation on ground-level.
Community-based organisations know the communities better than the lawyers or the paralegals and it is always
beneficial to have them on your team.
2.2.4.4

The role of the media

We tried to make sure that these cases caught the attention of media outlets. We were aware that the issues were
sensitive and that several municipalities across the country were experiencing similar problems and could potentially
learn from this case. A journalist from the Canon Collins Trust assisted us in creating video and photo content
which we used to draw attention to the case.3 A number of journalists visited our clients, including a journalist from
Bloomberg Press which meant the case received international coverage. We were fortunate that our clients were
willing to open their homes to the media which ensured that the plight of the clients remained the focus of the cases.

3
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as he felt that he would not be able to control his emotions when telling his story. We respected this decision
and made sure to shift the focus away from him. We did
not want to sensationalise the difficulties experienced
by our clients, but rather ensure the media portray them
as an example of a community that is acting under
difficult circumstances.

Implementation of the judgments

The sanitation case was set down for hearing on 2 June 2020. The Municipality did not file any answering affidavits
and we set the matter down on the opposed uncontested roll. We expected the Municipality’s legal representatives to
try and engineer a last-minute postponement and we were not disappointed. At 15:00 on the day before the hearing
we received a call from the legal representatives of the Municipality requesting that we postpone the case to allow
them to present us with a proposal for the settlement of the case. We refused a postponement as the municipality at
that stage had five months to file their answering papers and had failed to take any steps to do so. On the morning
of the hearing we received a call from their counsel requesting that we have the matter stood down to discuss a
possible settlement. On 2 June 2020 we spent the day negotiating a settlement on Part A of the application and the
Municipality ultimately agreed to all the relief that we sought in Part A. Part B of the application will still have to be
ventilated before the court.
Previous litigation has taught us that it is often impossible to implement court orders against the government
without a proper structural interdict that will see the
court retain some control over the compliance with
the order. In both cases we anticipate some difficulty
with implementing the relief granted and have therefore
made provision for structural interdicts. This includes
an obligation on the municipality to file a report with the
court on the efforts taken to comply with the order in the
refuse case. In the sanitation case the municipality and
the provincial and national governments must appoint
a suitably qualified person to assess the sanitation
needs in the town and file a report with the court within
six months of the order setting out the shortcomings
as well as the budget to address the structural needs.
There is also an obligation to file a report with the court
detailing the compliance with Part A of the case.

The purpose of the structural interdicts is to ensure that
the orders are complied with and not simply ignored by
the municipality and the state. This allows for the court
process to run in conjunction with the implementation
of the order which means that we can easily access the
court again should there be non-compliance by any of
the respondents. The implementation of Part A of the
sanitation case is an ongoing process. We have set up
an email address where residents can report sewage
spills which we then feed through to the Municipality to
be included in their report to the court. This is an effort
to ensure that the Municipality attend to all the active
spills in town and present a comprehensive report to
the court.
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2.3

2.3.1

ELECTRICITY ACTION GROUP: ACCESS TO FREE
BASIC ELECTRICITY
Case information

The LRC was consulted by the Electricity Action Group (EAG), a community-based advocacy group concerned about
the non-implementation of free basic electricity to indigent households using pre-paid electricity meters. The EAG
was formed in 2010 and campaigned on behalf of the indigent households within the jurisdiction of the Msunduzi
Municipality, based in KwaZulu-Natal, South Africa. The LRC was required to assist various households situated
within the communities of Edendale, S’nathing, Dambuza, Imbali, Ashdown, Sobantu, Haniville, France and Cinderella

Figure 6: Community members protesting at the court hearing

Park, who were unable to access free basic electricity by means of their pre-paid electricity meters. This was despite
the Msunduzi Indigent Policy providing that poor households classified as ‘indigent’ will be provided with 60kWh of
free basic electricity.

Figure 5: Community members protesting at the court hearing (Photo: https://www.facebook.com/Electricity-Action-Group-112441760392110/)
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At that time the Msunduzi’s Indigent Policy did not
make provision for the free basic electricity to be
allocated to indigent households using the pre-paid
electricity meters, despite the meters being installed by
the Municipality for many indigent households within
its district.

households. The issues were in respect of the Msunduzi
Municipality’s failure to:
•

Provide free basic electricity to indigent
households that were fitted with the prepaid
electricity meter system, whilst providing free
basic electricity to indigent households on the
credit meter system; and

The LRC consulted with the EAG to establish the
issues raised and the extent of the affected indigent

•

Install, replace or repair prepaid meters to enable
indigent households to access electricity.
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2.3.2

Legal principles

1.

Having understood the issues raised by EAG and the applicants, the LRC undertook its own due diligence to better
understand the legislative framework in accessing free basic electricity and the constitutional duties imposed on
Municipalities. South Africa consists of three spheres of government, the national, provincial and local sphere.4 Local
government is comprised of Municipalities, whose duties include: structuring and managing its administration and
budgeting and planning processes to give priority to the basic needs of the community, and to promote the social and
economic development of the community.5
The National Framework for Municipal Indigent Policies
provides a basis for the provision of free basic services
for indigent households to be applied by the Department
of Provincial and Local Government. The Framework
provides a foundation upon which municipalities can
build their own indigent policies to meet their own
obligation to provide basic municipal services for all.
The Electricity Basic Services Support Tariff Policy necessitated the enactment of the National Energy Act,6

which provides for the provision of free basic electricity
to indigent households. On further examination of the
Msunduzi Municipality’s Indigent Policy, we established
that the Policy failed to make provision for free basic
electricity for the indigent households that had the
pre-paid electricity meters installed. At the time of
litigation, the Municipality’s Indigent Policy provided
70kWh of free basic electricity per month to qualifying
indigent households.

2.

3.

Indigent households in the Msunduzi
Municipality’s jurisdiction using prepaid electricity
meters qualify for free basic electricity, and are
not to be excluded by virtue of using prepaid
meters.
Where the Municipality is the service provider,
it shall provide the same allocation of free
basic electricity to qualifying households using
prepaid meters as it provides to all other indigent
households on the credit meter system (currently
70kWh per month to each qualifying household).
Where Eskom is the service provider under the
Msunduzi Municipal jurisdiction, Eskom shall
provide free basic electricity to qualifying indigent
households who access electricity using prepaid
electricity meters, in terms of a valid written

2.3.4
2.3.3

Obtaining an order of Court

Having understood the legal issues and the legislative framework, we sifted through the information sheets holding
the details of the indigent households from the various communities. We created schedules of the qualifying
households unable to obtain the free basic electricity and the households that needed their pre-paid electricity
meters to be installed or repaired/replaced. During this exercise we noted that the most affected households were
those headed by women.
We commenced our engagements with the Municipality
to inform them of the discrimination inflicted on indigent households, who by no choice of their own, had
pre-paid electricity meters installed by the Municipality.
The negotiations and engagements prior to litigation
proved fruitless. The LRC, on behalf of the EAG and the
large number of applicants decided to proceed to court
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4

Constitution of South Africa, Act 108 of 1996, Chapter 3, section 40.

5

Constitution of South Africa, Act 108 of 1996, Chapter 7, section 153 (a)

6

Act 34 of 2008

for relief. On 28 July 2016, the matter was set down
for hearing in the Pietermaritzburg High Court. The
parties again attempted to settle the claim and after
a few hours of negotiations a settlement was reached
by the Applicants, the Msunduzi Local Municipality and
Eskom Holding Limited. The parties consented to an
order of court along the following lines:
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agreement between Eskom and the Msunduzi
Municipality.
4.

The Msunduzi Municipality shall take all steps
necessary to repair and/or replace the Applicants
prepaid electricity meters by 31 October 2016.

5.

The Msunduzi Municipality shall deliver a report
to the LRC by 31 October 2016 setting out the
steps that it has taken to comply with the order of
court.

6.

In the event of any dispute arising regarding the
implementation of this order, any party may reenrol this application.

7.

The EAG shall bring to the attention of all people
on whose behalf it acts, the terms of the order of
Court.

Working with community-based organisations

The EAG consisted of a core committee that the LRC consulted to obtain the information we required about the
affected indigent households. The EAG assisted with the collection of data from the affected households to assist
with the drafting of the court application. The heads of each affected household were the applicants in the litigation
against the Msunduzi Municipality. The EAG also assisted with transporting the applicants to consultations with our
legal teams.
The EAG played a valuable role in informing affected
communities about their right to access free basic electricity and understanding the extent of the Municipality’s
non-compliance. Equipped with this information, the
EAG lobbied the Municipality regarding its obligations
to the communities it serves. The engagement was in
the form of letters of demand, written submissions, and
oral presentations. The communities’ engagements
with the Municipality fell on ‘deaf ears’. The EAG
then began to mobilise the affected communities by
conducting sit-ins at the Municipal offices, pickets
and marches were also organised where memoranda
of demands were handed over to Municipal officials.

The EAG understood the importance of the media and
ensured that their efforts were well documented – this
ensured their plight received wide coverage and more
people were informed about their rights.
Despite the dedication and consistency of the communities’ advocacy, the Municipality failed to provide
free basic electricity to the indigent households fitted
with the pre-paid electric meters. The EAG on behalf
the affected communities then sought the assistance
of the LRC, to help the affected households realise their
rights.
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2.3.5

Strategy success and failures

3

PREVENTION OF ILLEGAL EVICTION
FROM AND UNLAWFUL OCCUPATION OF
LAND ACT 19 OF 1998

3.1

MPOFANA CASE STUDY: APPROPRIATE
ALTERNATIVE ACCOMMODATION

The provision of free basic electricity is allocated in municipal budgets and the basic needs of the indigent households
need to be prioritised and distributed in a manner that is fair and non-discriminatory. The Court Order provides that
the Municipality or Eskom (in terms of its agreement with the Municipality) must provide indigent households with
free basic electricity and no household can be excluded based on having a prepaid meter. The community’s activism
assisted in ensuring that a settlement was negotiated and reached with the Municipality and Eskom. It was clear
that this community would not back down and may have played a role in pushing the Municipality to settle the matter
instead of arguing for a judgment.

2.3.6

Implementation of the Court Order and lessons learnt

The court order was in line with the instructions of our clients however the implementation of the order of court
proved more difficult. The Municipality was unable to adhere to the timelines as per the order of court (although
taken by consent) and needed more time to implement, prompting further litigation. Eventually, in March 2019 the
Municipality complied with its obligation to provide everybody in its jurisdiction with free basic electricity.
The lesson learnt is that when negotiating draft orders,
an accountability clause ought to be included, where a
named official in their professional capacity is required
to provide the Court with an explanation should the
terms of the court order not be fulfilled within set timeframes. The EAG, to ensure that the court order was
brought to the attention of the affected households,
published pamphlets and asked local radio stations to
broadcast public announcements.

The significance and impact of this case is that indigent
households fitted with pre-paid electric meters within
the Msunduzi district are now able to access free basic
electricity. This has provided much needed financial
relief to the households. This case may be used as a
case study throughout South Africa in analysing the
way municipalities comply with their obligations to
give priority to the basic needs of the communities they
serve.

3.1.1

Case information

The LRC represented 187 occupiers who resided in the Bruntville Hostel in Mooi River, Kwa-Zulu Natal from 2004
until 5 April 2015. On 5 April 2015, the Hostel was torched by a mob during a protest. In order to fully appreciate the
occupier’s situation it is important to note that the fire was a deliberate act against the hostel dwellers by residents
of Mooi River that were opposed to the hostel dwellers’ very presence in Mooi River. There is a long history of tension
between the occupiers and the residents of Mooi River which dates back as early as 2004.
When the hostel was destroyed some 200 people
were left homeless. It is against this backdrop that
the Municipality permitted the occupiers to reside in
the Mpofana Municipality Town Hall for three days –
allowing for sufficient time to locate suitable alternate
accommodation.
On 8 April 2015 the occupiers were informed that
alternate accommodation was arranged at the Mooi
River Sports Field which accommodation consisted
of 80 tents and the existing structure on the sports
field. The occupiers did not relocate to the proposed
alternate accommodation for a number of reasons.
Firstly, the accommodation on the sports field did not
include basic facilities such as sanitation, clean water
for drinking, cooking and cleaning, electricity, or any
form of security. Secondly, absent these facilities,
the proposed alternative accommodation on the field
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did not conform to the specifications in Chapter 12 of
the Housing Code and National Housing Programme
for the Housing Assistance in Emergency Housing
Circumstances.
Thirdly, the occupiers were concerned about the nature
of the accommodation on the sports field especially
since the Mooi River Football Club uses the field regularly. They would either have to move off the field during
practices and matches or would stay on the field and
risk causing further tension with the local residents.
The occupiers communicated their concerns with the
Mayor who disregarded their views and insisted they
relocate. They refused. The eviction proceedings were
instituted by the Municipality on 29 September 2015
for eviction from the Town Hall. The LRC opposed the
eviction on behalf of the occupants and filed a counter
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application for the municipality to provide alternative
accommodation before the eviction could be granted.
The strategy in this matter was to twofold. Firstly, ensure
that the occupiers were not evicted from the Town Hall
as this would render them homeless, and secondly, to

compel the Municipality to develop reasonable plans
to enable it to comply with its legal obligations to
provide housing. The relief sought to ensure that the
clients’ right to adequate housing would be fulfilled and
that the municipality’s failure to comply with its legal
obligations is addressed.

3.1.2

Legal principles

The matter was decided on 19 December 2017 and was successful. The High Court dismissed the application to evict
the occupiers and granted them structural relief to ensure that the Municipality would provide them with temporary
and ultimately permanent accommodation in line with its obligations under the Constitution and legislation.
There were four important principles confirmed or
established by the judgment.
First, it confirmed that the Municipality was under a
duty to provide temporary emergency accommodation,
and that a court could not order the eviction of the
occupiers until it did so. As the occupiers worked near
Mooi River, the accommodation had to be there – the
fact that they could find other accommodation far from
where they worked did not absolve the Municipality from
the obligation to provide alternative accommodation.
Second, that alternative accommodation had to comply
with the minimum standards set in the Emergency
Housing Programme. The Municipality’s offer to accommodate the occupiers in the municipal sports field
was inadequate because it would require many of them
to live in tents which did not comply with the minimum
standards.

3.1.3

Figure 7: Living conditions in Mpofana Municipality Town Hall (Photo: Nompendulo Ngubane, GroundUp)
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Third, a bald claim by the state that it lacks adequate
resources to comply with a constitutional and statutory
obligation is insufficient. The Municipality had not
detailed the budgetary limitations that prevented it
from providing alternative accommodation. It had not
detailed the steps it had taken to find options other
than the sports field. And it had not sought funding
from the provincial or national governments as the
Housing Code allowed. In those circumstances, a claim
of inadequate budget could not excuse the Municipality
from providing compliant alternative accommodation.
Fourth, the Court granted the LRC’s counter-application
on behalf of the applicants to compel the Municipality
to provide compliant temporary and ultimately permanent alternative accommodation. The Municipality
must meaningfully engage with the occupiers about the
alternative accommodation. The order also provides
for the court to retain supervision of the Municipality’s
compliance with its obligations. This would prove to be
vital to securing relief for the clients.

Working with clients

The LRC represented 187 occupiers in the Town Hall. The clients’ main role in litigation is to ensure that the facts of
the matter are communicated to the legal practitioner – in cases such as these where there are a large number of
clients being represented it is important to establish strong connections with a few members of the group. Choosing
committed individuals dictates the relative difficulty or ease a legal practitioner will experience when engaging with
the community. In cases such as these, the community plays a role in the litigation such as providing the biographical
information of the community. For instance, in the present case there was a need to obtain information regarding the
employment of the occupiers, the average range of wage/salary for the occupiers, and whether the occupiers had
dependants.
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Furthermore, the person/s chosen as a liaison with the
community must be a committed individual trusted by
the community. One of the main reasons for the success
of this matter was the lack of in-fighting between the
client communities. In acting for a large group of people
this is one of the common issues that legal practitioners
face, because in addition to the burden that is visited
upon the people by a court matter, if the community
is not working in harmony to swiftly mobilise against

3.1.4

the issue they face, the community can easily become
embroiled in in-fighting. This can severely jeopardise
advancement of a case. Communication between legal
practitioners and the community at regular intervals is
essential to facilitate an easy exchange of information
and to fully understand the complaint brought to the
LRC and it also enables the community to easily identify and effectively communicate any changes or areas
of interest.

Implementation of the judgment

The Order of the Pietermaritzburg High Court was granted in December 2017. The relief has not been implemented.
Although the Municipality maintains that they do not have sufficient funds to provide temporary housing for the
clients, they did not apply to the National or Provincial Government for funding (in terms of the National Housing
Code). This is particularly frustrating to the clients given that the Court Order directs the Municipality to apply for
additional funding for housing purposes.
The Municipality has recently identified land as a
proposed site for temporary housing, but the land
identified did not belong to the Municipality and due to
insufficient engagement with the community regarding
their temporary accommodation, no suitable land for
relocation has as yet been identified
The theme of meaningful engagement was highlighted
in the judgment where Sishi J considered the obligation
to consult meaningfully with the occupiers. Another
cause for concern was that the order granted the
municipality three years from the date of provision of
temporary alternate accommodation to provide the
permanent accommodation. The process of meaningful engagement was to be finalised within 60 days in
terms of the court order. That has not been achieved
and more than two years have passed since the order
was granted and the occupiers are still residing in the
Town Hall.
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The LRC initially sought to enforce the order through
contempt proceedings but that route proved fruitless
in securing practical relief for our clients. The LRC decided to use section 139 of the Constitution to compel
provincial intervention in an area of local government
competency. Section 139(1) provides that “When a
municipality cannot or does not fulfil an executive
obligation in terms of the Constitution or legislation,
the relevant provincial executive may intervene by
taking any appropriate steps to ensure fulfilment of
that obligation”. The application to force the provincial
government to perform the municipality’s obligations
under the law and the order is still pending.
Although we obtained an order to stay the eviction
proceedings and to ensure that the Municipality was
ordered to comply with its statutory duties to occupiers, the case illustrates the difficulties associated with
implementation of a court order.
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3.2

3.2.1

JOE SLOVO: CONDITIONS OF ALTERNATIVE
ACCOMMODATION FOR PERSONS EVICTED
Case information

The Joe Slovo informal settlement was first occupied in the 1990s and is situated on land owned by the City of
Cape Town next to the N2 highway. When the area was established it had no running water, sanitation services,
electricity, or roads, but over time the City of Cape Town commenced with providing gradual basic services to the
20 000 residents of the settlement. In 2006 the City of Cape Town installed piped water, toilets, refuse removal, the
lay-out of streets, drainage, connection to the electricity grid and house numbers. At no stage during the existence
of the settlement had the City told the residents that they were not permitted to reside at the settlement or that they
should vacate the land. Many of the residents had resided on the land for fifteen years when, in 2007, the government
attempted to evict the 20 000 residents from the land.
The settlement had a long history of engagements with
the government agencies responsible for housing in
Cape Town. Fires are a risk in informal settlements and
were common in Joe Slovo. After a fire, people would
normally move out, the area would be cleared, and
people would move back in and rebuild their shacks.
However, when a fire broke out in Joe Slovo in 2005,
the authorities did not allow people to move back in
and instead built 3-story blocks of apartments in the
gutted area. The apartments were badly built with poor
sanitation and were not allocated to former residents.
Instead an advert was placed in the Cape Times and
people were invited to apply for them. Affordability
was one of the eligibility criteria as the City planned to
rent out the apartments. In time, some of the Joe Slovo
residents who were displaced by the fire were moved
to Delft, first into temporary accommodation and then
some were allocated formal housing in Leiden (Delft).
This process caused much unhappiness and mistrust.
Under the state’s Breaking New Ground policy, aimed at
the elimination of informal settlements in South Africa,
Joe Slovo was targeted for upgrade and redevelopment.
The area was earmarked for low cost housing as part of
the ‘N2 Gateway’ project that was to run from the airport

to District 6, in anticipation of the 2010 Football World
Cup. During 2006 and 2007 there was “considerable
effort” by government agencies responsible for housing
to persuade the residents to move to Delft, but these
negotiations failed, and an application was launched to
evict the residents of Joe Slovo. The residents refused
to move for two main reasons. Firstly, they did not want
to be in Delft, which was miles away from Joe Slovo
and schools and work opportunities. Secondly, based
on their history of engagement and their removal after
the fires, they did not trust that the move would be
‘temporary’ or that they would be moved back to Joe
Slovo once the housing development took place. In late
September 2007, Justice Hlophe, presiding over the
Cape High Court advised a group of residents from Joe
Slovo to consult with the LRC. They had arrived at court
unrepresented and the judge wanted to provide them
with an opportunity to obtain legal representation.
The LRC took on the case and sought assistance to
develop the background of the case. Law and social
justice students volunteered to take statements. This
was a new and useful way of providing context from
the many statements collected. Although these stories
were not recorded in the judgment, they provided an
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court handed down five judgments supporting the
court order. The court upheld the eviction order, but
attached several conditions to the eviction. Alternative
accommodation was to be provided, and the order
outlined details of what this meant – including the size

3.2.2

of houses, level of services, transport provision and so
on. The parties were also required to ‘engage meaningfully’. Further, government was ordered to report
regularly to the court on the progress of the eviction.

Legal principles

The Constitutional Court was asked to decide the following questions:
•

•

Figure 8: Protest action by residents of Joe Slovo informal settlement in front of the High Court in 2007
(Photo: https://en.wikipedia.org/wiki/Joe_Slovo,_Cape_Town#/media/File:Joe_Slovo_at_Cape_High_Court.JPG)

important backdrop as the court must consider “all
relevant circumstances” before ordering an eviction. In
the absence of these statements the personal circumstances and life histories of residents would have been
difficult to place before the court.
The residents argued that they were lawful occupiers
as they were granted permission to live there, and
that consent was never terminated; further that if the
court should find that they were unlawful occupiers
then there had not been meaningful engagement and
that an eviction was not “just and equitable” within the
meaning of the PIE Act; and that they had a legitimate
expectation to be allocated 70% of the new houses.
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Furthermore, the LRC submitted expert evidence that
argued that a housing project could develop without
evicting current residents and that the development
could take place in situ.
In December 2007, the Cape High Court reserved
judgement in the case and in March 2008, the court
ordered a phased eviction over 45 weeks. The LRC
advised its clients to appeal the ruling. Lawyers for
both parties agreed to approach the Constitutional
Court directly, rather than go via the Supreme Court
of Appeal. The Constitutional Court agreed to hear
the case. The case was heard on 21 August 2008 and,
almost a year later, on 10 June 2009, the constitutional
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First, whether the respondents (namely the
government departments and the City) had made
out a case for the eviction of the applicants in
terms of the PIE Act. Key to this question was
whether, at the time the eviction proceedings were
launched, the residents were ‘unlawful occupiers’
within the meaning of the PIE Act, and whether it
was just and equitable to evict them; and
Second, whether the respondents had acted
reasonably within the meaning of section 26 of
the Constitution, in seeking the eviction of the
residents.

The Court found that the provision of basic services by
the City of Cape Town was evidence of the City’s perception that the residents were legitimate occupiers.
It proved that the City accepted their presence on the
land and the fact that they had to be provided for in a
humane manner for a considerable period, until access
to adequate housing was realised. The provision of
basic services had, when taken together with several
other factors, to lead to the irresistible inference that
the City had tacitly given its permission for the occupation. The Court however found that the tacit permission
to occupy was withdrawn by the City when it embarked
on the process of upgrading the land. The Court found
that, provided that the order for the eviction and
relocation of the residents made appropriate provision
for the safe, dignified and humane relocation of all the
residents, the eviction and relocation of the applicants
would be just and equitable, as required by s 6(3) of the
PIE Act.

The Constitutional Court order outlined the requirements of what alternative accommodation should look
like – including the size of house and the level of service provision. The Court specified that the temporary
residential accommodation units must:
•

Be at least 24 m2 in extent;

•

Be serviced with tarred roads;

•

Be individually numbered for purposes of
identification;

•

Have walls constructed with a substance called
Nutec;

•

Have a galvanised iron roof;

•

Be supplied with electricity through a prepaid
electricity meter;

•

Be situated within reasonable proximity of a
communal ablution facility;

•

Make reasonable provision (which may be
communal) for toilet facilities with water-borne
sewage; and

•

Make reasonable provision (which may be
communal) for fresh water.

This was the first time that any Court imposed such
strict requirements for the provision of alternative
accommodation and gave meaning and content to the
obligation that government may have when providing
alternative accommodation.
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3.2.3

Working with clients

The Joe Slovo community consisted of about 20 000 residents. For several years before the eviction, the community
had been consulting lawyers in private practice in the form of a community group called the Penze Committee.
A separate group then emerged in the community and set up a task team which challenged the original Penze
Committee. The task team primarily emerged because of complaints that the case was moving too slowly under the
Penze Committee. This task team gained support and was the group that instructed LRC in the litigation. The Penze
Committee then instructed Chennells Albertyn Attorneys and despite the residents being represented by two firms of
attorneys, they all wanted the same result and the matter proceeded free of conflict.
The community was well-organised and between 2004
and 2007 they participated in several protests and
demonstrations which included the burning of tyres on
the N2. These protests persisted throughout the legal
process and twelve community leaders were arrested
and were represented by the LRC in the magistrate’s
court. The charges against them were eventually
dropped, but the protest action alongside the litigation
was an important factor in driving the case forward. The
government could not ignore the plight of the residents
as they were actively enforcing their rights and drawing
attention to the problems they were facing due to the
forced eviction.
The residents also participated in ensuring that the
litigation was opposed and in September 2007, 3 500
residents went to the Cape High Court to file notices

3.2.4

to oppose the litigation in the High Court. It took more
than five hours to stamp and process their notices of
opposition. In our experience this is rather uncommon
behaviour and the fact that the community took such
active measures to oppose the litigation was crucial in
protecting and advancing their rights.
The lengthy and complex litigation contributed to
building community organisation and leadership.
People who were active in this process constitute
a vital resource for others who are facing eviction or
living in precarious housing situations. They provide
both advice and solidarity. This is captured through
networks and loosely affiliated organisations such as
Abahlali Basemjondolo, Anti-Eviction Campaign and
Slum Dwellers International.

Strategy successes and failures

There is often the perception that legal practice stands separate from the legal academic sphere within universities.
The Joe Slovo case very aptly illustrated how these two fields can intersect and the important role that universities
can play in the outcome of litigation. When the LRC accepted the brief, we called for help to develop the background
stories of the residents in Joe Slovo. This was an enormous task as it meant that countless interviews had to be
conducted with residents to determine their circumstances and family histories. Law and social justice students
from the University of Cape Town volunteered to take statements and these statements allowed for the residents to
be seen as individual people and allowed the Court to appreciate the effects of the eviction on their lives. The efforts
of these students were instrumental in this aspect.
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In addition to the university, the residents in this case
were also well supported by community-based organisations such as the AEC which provided moral and
technical support to the residents and assisted with
protest action and court processes. The residents were
also assisted by a Dutch NGO called x minus y which
provided R20 000 that allowed 98 residents to travel
to the Constitutional Court hearing. It is important for

3.2.5

clients to attend the court case and participate in the
proceedings as it enhances the understanding of the
judgment and the order.
The expert evidence by Gerry Adlard, demonstrated that
a housing project could develop without evicting current residents and that in situ upgrading was possible
and was also used as part of the implementation of the
judgment and played a role well beyond the litigation.

Implementation of the judgment

Although the eviction order was granted by the High Court and the Constitutional Court, the Constitutional Court
outlined strict conditions for the eviction and outlined what constituted alternative accommodation. After the
Constitutional Court judgment, it became clear that government could not comply with the strict conditions imposed
by the court. One of the reasons was that the cost of meeting the conditions was prohibitive. The government missed
deadlines in their progress reports to the Constitutional Court and the LRC criticised the report content. At the same
time, there was a change in political leadership in the Western Cape after the DA defeated the ANC and the ANC
appointed a new national housing minister.
Ultimately the parties asked the court to set its order
aside. Under the changed circumstances, the parties
recognised that an in situ upgrade was preferable. This
required the eviction order to be set aside. This was
significant because it meant the Constitutional Court
agreed to revisit a case which they had already decided. The Court asked for submissions to demonstrate
that the order was not being implemented. Based on
these submissions and without a further hearing, the
Constitutional Court set aside their original ruling.
Represented by the LRC, Joe Slovo residents in
protracted negotiations reached an agreement with
the Housing Development Agency (HDA, previously
Thubelisha Homes) on how to proceed with an upgrade

in situ. This was based on the expert evidence of Gerry
Adlard in support of the applicants. Thereafter, working
closely with HDA, leadership in Joe Slovo started to
number every shack. The situation 10 years later is that
approximately half of the planned houses have been
built and most have been allocated to Joe Slovo residents who hold the title deeds. The in situ process has
not been easy, largely due to political challenges. New
people have moved into Joe Slovo since the judgment,
which has added to the complexity. The LRC’s long
term engagement with the case helped strengthen the
solidarity network and the capacity of the leadership in
Joe Slovo to continue to mobilise and hold government
to account.
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4
4.1

4.1.1

SECURITY OF TENURE
BRUSSON SCHEME: UNLAWFUL SALE OF
PROPERTY MASQUERADING AS A LOAN
AGREEMENT

People who responded to the advertisements for the
loans from Brusson Finance were faxed several documents to fill in and sign. Many people were told that
these documents were merely to determine their eligibility for a loan. Some people signed the documents
in person, in circumstances where Brusson employees

Brusson Finance was one such company. Over the
course of a few years, Brusson Finance would “help”
hundreds of people country-wide take out “loans” in
return for repayments and the signing of “loan agreements”. But Brusson Finance had no money, was not
registered with the National Credit Regulator, and the
agreements people signed were not loan agreements
– they were sale agreements. In 2008, the Moore
family lost their house because of one such “loan”. The
Moores were experiencing financial difficulties after
a failed business venture. They responded to a newspaper advertisement that promised loans to people
regardless of their credit record.

would rush them though through the documents whilst
obscuring key headings. The documents were in fact: a
questionnaire, an offer to purchase, a deed of sale, and
a memorandum of agreement. The documents were not
explained to the people and those that asked questions
were pressured to act fast or their loans would not be
processed. In this way Brusson caught even astute
homeowners off-guard.

So how did the Brusson Scheme
work?

The Brusson Scheme

Case information

The Brusson scheme operated as follows:

The Brusson Scheme was not the first of its kind, nor
will it be the last. The reality of home ownership for
many South Africans, is that it has been a hard fought,
and for the majority, relatively recent victory. Aside
from the obvious pride, security, and sanctuary that
a home provides, it also provides access to finance.
Home ownership opens the door to credit. Most of the
time if through a reputable bank, this type of credit is
relatively cheap and safe. However, it also opens the
door for illegal lenders to take advantage of people who
may own homes, but who may not have access to the
mainstream credit market.
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blacklisted individuals who could not get credit through
banks. There was one requirement to qualify for a loan
from Brusson: ownership of immovable property.

BANK

4

HOME
OWNERS

1

3

LOAN

INVESTOR

When a homeowner signed the Brusson documents,
they would – unbeknownst to them – sell their property
to an “investor”. An “investor” would be a third party
who Brusson would offer an investment opportunity
to. This “investment opportunity” was that the investor
would use their good credit rating and reputation to get
a loan from a bank secured against the home that was
about to be transferred into their name. The loan would
be paid to Brusson, not to the investor. In return, the
investor would receive monthly payments. At no point
would the investor need to pay anything. Brusson would
then loan the money raised by the investor’s bank loan
to the homeowner, who was usually none-the-wiser that
they had signed away the ownership of their home.

Who were the investors?

2
Between 2006 and 2008 a number of similar newspaper
advertisements called on persons, regardless of their
credit rating, to call Brusson’s offices to apply for a
loan. Some of the advertisements specifically targeted
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BRUSSON

Some investors alleged that they had no knowledge of
the details of the Brusson scheme and were not advised
about the circumstances of the Brusson clients. The
investor and client never met during the transaction.
Brusson advertised a passive income investment to
the investors, who signed the documents believing they
were getting money for nothing.
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The Brusson scheme entailed using the money received
from the bank to issue the applicant with the loan they
had applied for. The loan given to the client was often
much less than what Brusson was paid by the bank.
The client would pay Brusson a monthly instalment
to settle their loan, which Brusson used to pay off the
investor and the bank, and of course, itself. In terms
of the scheme the property was intended to later be
re-sold to the client in terms of a sale by instalment
agreement. This second transfer never took place in
any of the Brusson matters that have come to the LRC.
Over the course of a few years, over 900 hundred
people country-wide would apply for these loans
from Brusson with no knowledge of the fate that had
befallen them. It was only years down the line, after
the scheme was exposed that people began to properly
understand what had happened. The cracks started to
show when Mr and Mrs Ditshego, a couple in the Free
State, realised that something was amiss. They went
to the National Credit Regulator who confirmed that
Brusson was not a registered credit provider. In 2009,
the first case against Brusson was heard in the Free
State when Mr and Mrs Ditshego applied, along with the
National Credit Regulator, to the Free State High Court
to have the Brusson agreements declared invalid. They
also sought to have the property they originally jointly
owned transferred back into their names. They were
successful.
The Free State High Court declared the Brusson scheme
unlawful and the Brusson agreements void. It ordered
that the property be transferred back to the Ditshegos.
Brusson sought to provide credit and was therefore
required to be registered as a credit provider in terms

7
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of the National Credit Act (NCA). Because Brusson was
not registered in terms of the NCA, all the agreements
are unlawful in terms of section 40(4) of the NCA and
void. Following the decision in Ditshego and Others v
Brusson Finance Pty Ltd,7 Brusson was finally liquidated
on 1 October 2010.
As result of the Brusson scheme being uncovered and
its subsequent liquidation, over 900 people were left
residing in properties that they no longer owned. The
properties were now registered in the names of the
investors, who were obviously not re-paying the mortgage bonds, and the banks commenced proceedings to
sell the properties at auction. The Moores, and many
others in their position, stood to be evicted from their
homes. By this stage, many clients had re-paid their
loans from Brusson but because of the nature of the
scheme, the loans from the banks to the investors
remained unpaid Following the Ditshego judgment and
the media coverage it received, many other victims of
the Brusson scheme approached or were contacted by
the National Credit Regulator and were referred to the
LRC for assistance.
The LRC represented many clients in urgent application
to stop the sales of their homes. Some of the first
were Mr and Mrs Tsotetsi, who had given their title
deed to their son-in-law who needed a loan (Brusson
promised that the title deed was only required to prove
ownership); Mrs Manaka and her daughter who needed
to finance renovations to their home; and Ms Mthethwa
who needed money to fund her studies. Ultimately, it
was the Moores’ case that was appealed all the way to
the Constitutional Court, and became the precedent for
recovery from the Brusson scheme.

4.1.2

4.1.2.1

Legal principles
High Court

The High Court found in favour of the Moores and reinstated their property rights in their home. The court declared
the agreements with Brusson null and void and ordered that the properties be transferred back to the Moores.
4.1.2.2

Supreme Court of Appeal

ABSA appealed this decision and on 26 November 2015, the Supreme Court of Appeal handed down judgment. The
issues that had to be decided on appeal were whether:
a)

The court a quo correctly held that the Moores
were entitled to an order setting aside the
mortgage bond, or an order that deprives ABSA of
its real right in the property; and

b) ABSA should be deprived of its real right over the
property when it was innocent of any wrongdoing.
The judgment was favourable to victims of the Brusson
scheme with the Supreme Court of Appeal ruling:
a)

The agreements between the Moores and Brusson
were invalid due to the lack of intention.

b) The transfer of ownership was invalid because
there was no intention to transfer.
c)

The mortgage bond in favour of ABSA must be set
aside on the basis that the investor was not the
owner of the property and therefore did not have
the authority to apply to have a bond registered
over the property.

4.1.2.3

d) The amounts owed to ABSA by the investor were
not attributable to the Moores because there was
no contractual nexus between the Moore’s and
ABSA. The contractual relationship was between
Brusson and the Moores.
e)

The mortgage bonds that the Moores had with
ABSA before they entered the Brusson agreement
could not be reinstated because they were settled
by Brusson. Brusson had settled the Moores bond
with ABSA through the transfer of the property to
the investor.
ABSA’s appeal to the SCA was accordingly
dismissed with costs. This judgment created authority to the effect that the Brusson agreements
are unlawful and void, bonds obtained by alleged
investors could not burden the applicants’ properties and that applicants like the Moores will have
their properties re-registered in their names.

Constitutional Court

The Constitutional Court refused leave to appeal on the basis that ABSA did not show that the Court’s jurisdiction was
engaged. Before making this finding the Court engaged with the parties’ arguments. It was critical of the arguments
put forward by ABSA and endorsed the finding of the SCA. This leaves in force the SCA’s order (as read with the High
Court order). This was a resounding win for the Moores and all the clients who were affected by the Brusson scheme.

[2010] ZAFSHC 68.
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4.1.3

Working with clients

The Brusson Scam affected people of different ages, races and backgrounds. However, all – with one exception
– of the people who approached the LRC for help had one thing in common: they didn’t know they had sold their
homes. This was the genius of the Brusson Scheme. People signed documents genuinely believing they were loan
documents. The headings “Deed of Transfer” and “Power of attorney” did nothing more than raise one or two peoples’
suspicions. Any misgivings a homeowner may have had were quickly explained away by Brusson’s staff.
While Brusson Finance no longer exists, it is not the
only scam of this nature. What should one look out for?
1.

2.

3.

4.
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The first red flag is a company that is advertising
loans to people who are blacklisted. A company
that is advertising to blacklisted clients is likely
doing something wrong. Blacklisting is when
someone is considered too high risk for a bank to
loan money to.
The second red flag is a company that asks for
proof of home ownership – especially if that
proof is a title deed – as was Brusson’s modus
operandi. Unless someone is applying for a home
loan, there is no need for proof of ownership.
Brusson told people they needed the title deed
to prove ownership of a home which was a
qualifying criterion for the loan.
The third red flag is a company that pressurizes
people who ask questions to sign. People who
approached Brusson were often told “to hurry
up and sign” or they would not get their loans.
Rushing people or making them feel like they have
to act fast, was a good way to ensure people had
no time to ask too many questions.
Related to the third, is the fourth red flag: if a
company makes it difficult to read the contract
or explains it in a way that does not make sense.
Sometimes the Brusson employee would page
through the documents in such a way that people
couldn’t see the headings, lifting only the pages
that had to be initialled or signed, other times, the
headings would be obscured by the employee’s
hand.

5.

6.

The fifth red flag is any changes on the municipal
account. Many Brusson clients reported first
being alerted to a problem when someone else’s
name appeared on their water bill. Some people
thought this was simply a municipal error, others
saw it for what it was – a change of ownership.
The sixth red flag is if a company is not registered
with the National Credit Regulator. This means
that they are not being monitored or reporting
the way they should be if they were a legitimate
lender.

Approximately 100 clients consulted the LRC after it
became public that the Brusson loans were a scam.
Many of the clients were referred to the LRC offices by
attorneys in private practice because they could not
afford legal fees. Others were referred by the National
Credit Regulator after they lodged complaints. The
current number of clients total 70 at different phases of
litigation. The balance was placed on hold pending the
outcome of the Constitutional Court judgment in the
Moore case. The principles established in the Moore
case had to be applied to all the other matters. Some of
the investors also consulted the LRC with complaints
that they too were victims of the Brusson scheme. The
potential conflict of interest required the LRC not to
assist the investors. Notwithstanding this, some of the
investors sympathised with LRC clients and settled by
transferring the properties back to LRC clients.

pay rent or buy the properties back from them. The
Constitutional Court order declaring the Brusson
agreements invalid and unenforceable put a stop to this
practice and relieved the victims from having to pay the
investors.

4.1.4

4.1.4.1

The remaining Brusson cases are dealt with on an
individual basis and require considerable time and
human resources. Clients must be consulted individually
as each case is unique and must be handled separately.
This has delayed the finalisation of the cases.

Strategy successes and failures
Working with the banks

Given the extent of the Brusson scheme and the number of people affected – it was initially decided that it would
be appropriate to bring a class action on behalf of the Brusson victims. The Constitutional Court in the Moore case
however made it clear that each case rested on its own facts and must be decided on its own merits. That resulted in
the LRC having to bring each case separately requiring considerable human and financial resources to run litigation
of this nature.
To mitigate the delays that would be caused by
launching each case individually, the LRC strategically began approaching the banks that had granted
investors mortgage bonds. The goal was to resolve
the disputes through alternative dispute resolution
(ADR). This allowed for the LRC to work together with
the banks, instead of having to oppose the banks in
4.1.4.2

each application. This has been a successful strategy
with banks sharing information with the LRC’s offices
to complete applications, and one bank providing
additional legal assistance to move applications. All
banks have agreed not to oppose the applications if the
mortgage bond becomes an unsecured loan and the
default judgment is upheld against the investors.

Settlements with investors

In each case a different investor applied for a mortgage bond over the property and their names were recorded on
the title deed. It became clear after the Brusson scheme was uncovered that some of the investors knew about the
scheme while others were completely unaware of the fraud perpetrated. Whilst the LRC has succeeded in settling
some of the matters with the investors, some of them argue that they are not liable for the unsecured mortgage bonds
and were also victims of the scheme. Many investors have appointed the same attorney who opposes applications
on the basis that they were unaware of the illegality of Brusson’s operations. However, due to the precedent set in
the Constitutional Court this argument is frivolous. A larger issue is that many of the investors have died, leaving
attorneys who represent the deceased estates to oppose the applications. The reason for the opposition is that the
unsecured mortgage bond makes the estate insolvent. Though they will not be successful this does frustrate the
process and causes delays.

Once Brusson was liquidated and the investors realised
that they had also been part of a scam, many of the
investors began forcing the Brusson victims to either
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4.1.4.3

Revival of title deeds

4.2

One of the major obstacles in this case has been the Registrar of Deeds. The practice in the Brusson cases is to
include a specific prayer ordering the Registrar of Deeds in terms of section 6(2) of the Registries Act 47 of 1937 to
revive the title deeds of the clients. Unfortunately, this has led to a further complication in that the Registrar of Deeds
Johannesburg refuses to revive a title deed based on an order. The Registrar requires that a conveyancer attends to
the process but LRC clients are unable to afford this service and due to the value of the properties, they are unable
to qualify for pro bono conveyancing services. The LRC is currently considering the appropriate solution for this
development.
4.1.4.4

Class Action

Initially, when the LRC agreed to take on the Brusson cases, a class action was envisaged to obtain redress for all
victims of the Brusson Scheme. The starting point was a test case – the Moore case discussed above. However, the
Constitutional Court decision in the matter turned not on an overriding legal principle applicable in all circumstances,
but rather on the intention of the original owner. If the original owner had no intention to transfer the property to the
investor, then – because of the “abstract theory of transfer of ownership” – no transfer took place in law. Intention
is completely subjective. Once this decision was handed down, there was no way to prove intention on the part of
each original owner except on a case by case basis. A class action was no longer possible. The result was taxing,
repetitive and resource heavy litigation which required the LRC to depart from its primary strategic litigation activities
to see the Brusson cases to finality.

4.1.5

4.2.1

FLAMINGO COURT: HOW APPROPRIATE IS THE
SECTIONAL TITLE ACT FOR HOUSING BENEFIT
SCHEMES
Case information

Post 1994, the South Africa government enacted policies to open the housing market and extend ownership and
tenure to those people who were previously prevented from such opportunities. Unfortunately, the social housing
schemes were not always adequate to address substantive equitable access to housing and when implemented,
many of these schemes resulted in unintended and unfortunate consequences for the intended beneficiaries. The
Flamingo Court building in Durban was part of one such policy initiative entitled the Discount Benefit Scheme (DBS). It
was conceptualised in terms of the Housing Act 107 of 1997. Flamingo Court is a 200-unit high rise building in Durban
which was built in 1968. This building was historically offered by the municipality as low-cost rental accommodation
to indigent people, single parents, and low-income earners.

Implementation of the judgment

This case has restored tenure security for a large group of people who came close to losing their homes due to the
devious and underhand conduct of the Brusson scheme. The litigation produced positive outcomes and the LRC
remains committed to assist the individual applications to finality. The Moore case set a precedent that has been
applied in subsequent cases, and served to unravel other similar fraudulent schemes.
There have also been unexpected issues that arose in
the process of implementing the orders. The issue of
rates and taxes has had an unintended impact on the
clients. Many of our clients have become pensioners
since the start of the Brusson scheme and no longer
receive an income. Reaching pensionable age qualifies
a home owner to apply for a rebate on municipal rates
and taxes. However, as the properties are in the names

of the investors, the owners are unable to apply for the
rebate as the municipalities do not allow for anyone
else apart from the owner to receive a rebate. After
the title deeds are revived, the clients are plunged into
debt due to the outstanding rates and taxes on the
properties. The LRC is currently communicating with
the municipalities to attempt to resolve this.

Figure 9: Flamingo Court building (Photo: https://bereamail.co.za/53565/bid-to-rescue-flamingo-court/)
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In the mid-1990s the government enacted the Discount
Benefit Scheme – with the aim of advancing equality in
the housing market and encouraged the transfer of publicly owned housing to qualifying occupants. Between
1998 and 2002, the eThekwini Municipality, using the
Discount Benefit Scheme, converted the Flamingo Court
building from a subsidised rental scheme, to a sectional title scheme and sold the units to the residents of
the building. This sale and transfer was not preceded
by any information from the municipality or any state
organ notifying the new owners that maintenance of
the structure including all common property was also
being transferred to them, neither were they informed
of the obligations arising from the ownership of a sectional title unit for such common property. These new
owners were not trained to manage a body corporate
or to serve on any of its structures. In time, the upkeep
of the costs levied for maintenance, faulty electrical
wiring, water debt and compliance with the Sectional
Titles Schemes legislation proved unaffordable for the
owners of the units – as many of them were low income
earners, pensioners or dependent on social assistance.
The Flamingo Court Scheme became dysfunctional
because merely facilitating the ownership of units
in a sectional title scheme was not necessarily the
appropriate method to improve access to housing. The
downfall of the scheme occurred because the following
important considerations were not taken into account
by the municipality when implementing the Discount
Benefit Scheme:
a.
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The owners had previously paid a subsidised
rental and could not afford to pay levies required
to maintain the building;

b.

the building was previously maintained by the
state;

c.

The building was in a state of disrepair prior to
it becoming a sectional title scheme and the
deterioration of the building continued after
transfer to the beneficiaries of Discount Benefit
Scheme; and

d.

The levies as well as utility bills were in excess of
what owners had to pay as subsidised rental and
many owners could not keep up payments.

Less than 10 years after the scheme was converted
into a sectional title scheme, the scheme was rendered
dysfunctional, owing a large debt to the municipality. In
2010 the Durban High Court appointed an Administrator
in term of section 46 of the Sectional Titles Act 95 of
1986 (repealed Act). The Administrator was appointed
for a period of 12 months and was ordered to rehabilitate the scheme and investigate any maladministration
or inefficiency of the Body Corporate. Thereafter, the
term of the administrator was renewed upon the expiry
of each term.
In 2012 the administrator’s term was extended for a
period of six months, and he was directed to submit
bi-annual reports on the progress of rehabilitation
which had to also include monthly cash-flow statements, steps taken towards the recovery of the
community fund, condition of the lifts, the progress
of the installation of individual water meters, and the
progress of legal proceedings for the recovery of arrear
levies. In 2013 another extension for a period of two
years was granted. This order directed the administrator to submit reports every three months advising the
court on the status of the administration including the
progress made on installation of the water meters and
resolution of the water debt. The administrator’s report
was also required to include the sums borrowed and
the repayment plan.
In 2013 the municipality proceeded to disconnect the
water supply to the Flamingo Court Building. This decision was challenged by the LRC and the administrator
of Flamingo Court. The matter was before the Durban
High Court on 4 September 2015, and part of the dispute was settled. The municipality was ordered to write
off a portion of the residents’ water debt in accordance
with the City’s Debt Relief Policy and to install separate
water meters in each sectional title unit.
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In 2016 the administrator’s appointment was extended
for a period of one month – and the administrator was
ordered to assist in convening a meeting for the election of trustees to the Body Corporate. This order was
not complied with as the meeting was never convened.

4.2.2

In 2018 the Administrator sought a further extension
for a period of five years. The LRC was consulted by a
group of 24 owners from Flamingo Court to oppose this
application.

Legal principles

The LRC accepted the instruction in an effort to assist clients realise the right to safe and dignified housing and
security of tenure:
1.

Firstly, the residents affected by the reappointment of the administrator were
pensioners, social grant recipients and lower
income earners;

2.

Secondly, this case demonstrated the pitfalls of
using the legal framework of the sectional title
scheme as part of the Discount Benefit Scheme
without properly accommodating the reality that
sectional title ownership incurs attendant costs
that the affected people cannot meet; and

3.

Thirdly it is a painful illustration that although the
Discount Benefit Scheme sought to achieve equity
in the housing landscape, the lack of information
and training on the management of the sectional
title schemes at the point before transfer of the
units to the beneficiaries had ultimately set the
scheme up for failure at its commencement and
had the consequence of robbing occupants of
security of tenure.

The strategy was to oppose the re-appointment of
the administrator for a further term. If we succeeded
with that relief, convening training with the office of
the Community Schemes Ombud Service (CSOS) to
train the residents of Flamingo Court to manage their
sectional title scheme and communicate the duties and
obligations incurred as owners of sectional title units
and as part of a body corporate through a series of
workshops.

On 3 March 2018, the administrator of the Flamingo
Court Body Corporate made an application in the
Regional Magistrates Court in Durban requesting that
his term of office be extended for an additional five
years. This application was brought in terms of section
16 of the Sectional Titles Schemes Management Act
which provides for such extensions.
Our clients, who mainly comprised of pensioners,
instructed the LRC to oppose the administrator’s application. The opposition to the extension rested on the
evidence of the failure of the administrator to comply
with the court orders (multiple orders of extension of
term of office granted by the Durban High Court from
2011 until 2016 which set out the duties of the administrator). The residents of Flamingo Court were clear that
the administrator had developed no plans to rehabilitate the Flamingo Court Sectional Titles Scheme, and
that the reports filed by the administrator in the High
Court merely mirrored earlier reports and included
no progress on the status of the rehabilitation of the
Flamingo Court Sectional Title Scheme. Significantly
the administrator had also failed to finalise the water
meter installation programme.
Although it was under administration for eight years,
the Flamingo Court scheme was financially worse off
than before. The administrator had spent the majority
of the levies raised on his own fee with next to nothing
allocated to the maintenance of the scheme. The
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administrator held no meetings with the owners during
his tenure – thereby preventing owners’ participation
or development in managing the governance of the
scheme, and he had failed to adequately make a case
that justified extending his term of office.
On 7 November 2018 the matter was heard in the
Durban Regional Court. The magistrate decided that
due to the complexity of the issues in the matter, specifically relating to the laws governing sectional titles, the
background of the scheme, the determination of whether the administrator had discharged his obligations in
terms of the Sectional Titles Act as well as the voices
of other residents of the Flamingo Court Building who
were not party to these proceedings – that an individual
with experience in the law governing sectional titles be
appointed as amicus curiae to assist the court. The
court order granted on 7 November 2018 extended the
rule nisi until 7 May 2019 for argument to be heard. The
rule nisi provided that in this interim period the administrator would be retained until the final determination
of this application.
Interestingly, the court directed that the Legal Practice
Council nominate an attorney with expertise in sectional titles schemes to act as amicus curiae. According to
the court order the amicus was directed to provide a
written report to the court on the views of the members
of the body corporate as to the desirability or otherwise
of the extension of the administrator’s term and to
provide a recommendation if merited. The amicus
was appointed to ascertain the views of those who
were not party to the proceedings and to assess the
administrator’s progress in rehabilitating the scheme
over the period of the administrator’s appointment. In
executing his duties the amicus attempted to engage
with each off the owners of the 200 units and ask them
four questions:
a.

b.
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Are they aware of the fact that the administrator
is currently acting as a court appointed
administrator?
Have they seen the administrator on the property?

c.

How well do they think the administrator is
running the scheme on a scale of 1 to 5, with 1
being extremely poorly and 5 being extremely
well?

d.

How much would they like the administrator to
stay on longer as administrator on a scale of 1
to 5, with 1 being ‘not at all’ and 5 being ‘most
definitely’?

The amicus’s interaction with owners was limited and
he reported that those who owed arrears were not in
favour of the administrator but cautioned that the
perception of the owners was not a sound basis for
determining whether the administrator’s term should
be extended. The amicus concluded that the number of
defaulting owners justified the presence of an administrator but that the current administrator was unsuitable.
The amicus found that the administrator had not met
statutory requirements as set out in the management
rules of the Sectional Title Schemes Management Act.
For example, he did not prepare a 10 year maintenance
plan, did not have sufficient fidelity fund cover, had not
called an annual general meeting and had not been
managing the books of account in a manner which
would allow for a reasonable level of protection against
fraud and misstatement. The amicus also found that
the finances of the scheme had deteriorated under the
administrator’s control.
The Durban Regional Court held that in deciding this
matter, the human rights of the residents of the Flamingo
Court Body Corporate had to be upheld including in the
application of the Sectional Title Schemes Management
Act. The application for the extension of the term of
the administrator was dismissed. The court ordered the
residents of Flamingo Court to convene two meetings
with the LRC and to elect an interim committee to
manage the affairs of the sectional title scheme.
The judgment focused on the heart of the problem of the
scheme: that for a Discount Benefit Scheme’s sectional
title scheme to remain financially viable to provide for
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the maintenance and running costs of the scheme,
optimal collection of revenue in the form of levies was
required and the administration of the scheme’s affairs

4.2.3

required the participation and knowledge of the people
residing in the building.

Working with clients

Twenty-five residents of the Flamingo Court Building were represented by the LRC and consisted of mainly elderly
persons and persons living lives that were financially stressed. Some clients had lived in the building for over
20 years, and eviction from Flamingo Court would render them homeless. These clients played an important role in
providing the LRC with information as well as reporting to the community. To ensure that the information was shared
with all affected, clients selected representatives out of the group of twenty-five clients to attend consultations with
the LRC legal team.
There were extensive consultations between clients and
the LRC – largely because many clients in this matter
were mistrustful of legal representatives and it took
some time to develop and maintain their confidence in
the LRC. In matters where there are several clients and
other interested parties there is a tendency for tensions
to develop between clients with different opinions and
expectations. This must be carefully accommodated
and managed as it can negatively impact on the case
and could be damaging for the very client community
one is seeking to assist.
Furthermore, it is vital to carefully explain the legal
processes being followed, especially to clients who are

4.2.4

mistrustful. In the event of a breakdown of communication, clients are liable to lose confidence. Despite the
extensive consultations and the explanations regarding
the appointment of the amicus, the clients took it upon
themselves to address a letter to the magistrate and
express their opposition to the amicus’s report. This
indicated that the clients may not have fully understood
explanations offered during the legal consultations and
we learnt that with distrustful clients it is good practice
to inform as many as possible directly of the progress
in the matter as it unfolds as this may aid a better
understanding of the case, and increase their trust of
the lawyers, and the legal process.

Implementation of the judgment

The judgment required the clients to have two meetings with the LRC. These meetings consisted of the LRC
explaining the judgment and thereafter explaining each item of the order and steps required by the clients to comply
with the requirements of convening an interim meeting and thereafter a general meeting of the body corporate. LRC
assisted the interim committee to obtain the financial records of the body corporate. The case illustrates the power
of knowledge and information.
The LRC decision to assist the owners of the scheme
with training of duties and responsibilities of sectional

title schemes transferred agency to them. We believe
that this is a means to empower our clients to prevent
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a similar situation from arising should another administrator be appointed. The goal is to place the power back
into the residents’ hands after we have done our best to
find the agencies and points of all relevant information
with them and remain as a resource for further training
and consultation should it be required.
The LRC convened training workshops for the clients
in partnership with the Community Schemes Ombuds
Service (CSOS). The Community Schemes Ombuds
Service was established in terms of the Community
Schemes Ombud Service Act 9 of 2011 to regulate the
conduct of parties within community schemes such
as sectional title schemes. The training comprised
the financial, administrative, legal and management

aspects of running a body corporate. The objective was
to share relevant information to enable them to acquire
or contract the skills required to manage their schemes
without falling into debt and mismanagement again.
The clients were successful in obtaining the power necessary to manage their scheme but the matter serves
as a cautionary tale to prospective owners of social
housing schemes and the relevant state organs – that
prospective owners of social housing schemes must be
correctly informed about their rights, responsibilities
and obligations arising from participation and that
the relevant state organs bear the duty to transfer this
information if they wish to honestly report successful
access to equitable housing benefits.

5

SPATIAL JUSTICE AND INCLUSIONARY
HOUSING: DEVELOPMENT IN
NEWLANDS, CAPE TOWN

5.1

Case information

In most large cities of the world low income earners live in less well-located parts of the city. In South Africa, this
spatial division is greatly exacerbated by apartheid spatial planning, and past forced removals under the Group
Areas Act. In Cape Town the Coloured Labour Preference Area policy furthered the policy of divide and rule and
spatial exclusion through employment discrimination, accompanied by relentless deportation of Cape Town’s Black
population to the homelands under the Promotion of Bantu Self Government Act 46 of 1959.
In post-apartheid town planning, new low-income housing developments tend to be located on the periphery of
cities in a phenomenon known as inverse densification,
where the majority live far from economic opportunities, services and amenities. In Cape Town this has
been exacerbated by the rising cost of well-located residential properties coupled with a general failure of the
City of Cape Town to implement social and affordable
housing.

in the early 1970s amid concerns about racial and socio-economic segregation resulting from “snob zoning”
in primarily suburban jurisdictions. Since then, cities
such as Boston, Chicago, and several in California have
adopted the policy of requiring a portion of affordable
homes – typically 15 percent – in new residential developments. The affordable homes are either marbled into
the project, built elsewhere, or developers pay into an
affordable housing fund.

Globally, several initiatives, both voluntary and regulated, have been undertaken to address spatial inequality
and to promote the achievement of the “just city” –
which is defined by its ability to provide an inclusive
environment, sufficient green public open spaces,
food security, efficient public transportation networks,
delivery of adequate basic services and access to
affordable housing.8 Inclusionary housing – the provision of affordable housing by private developers either
through requirements or incentives – began in the US

Inclusionary housing uses the planning approval process to require private developers to set aside a certain
number of affordable units in their market driven
developments through a mechanism known as “land
value capture.” This describes a process by which government recoups the surplus land value brought about
by its interventions – such as granting development
rights, or changes in land use, or zoning – and then redistributes these in order to promote improved housing
opportunities in well-located areas for lower income

Figure 10: Johannesburg (stock image)
8
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earners, who could not otherwise afford to live there.
Although land value capture alone might not achieve
significant change in the spatial integration of residents

5.2

otherwise excluded by income, what it achieves is a
degree of social integration, a much-needed objective
in post-apartheid South Africa.

The South African experience

In South Africa the intention to achieve inclusionary housing through town planning regulation has been provided
for in the Framework for Inclusionary Housing Policy since 2007, and in principle by the promulgation of the Spatial
Planning and Land Use Management Act9 (SPLUMA). Despite its lofty intentions of ensuring that planning decisions
promote spatial justice, very little has happened at the level of implementing inclusionary housing by local authorities,
save for in the City of Johannesburg.
SPLUMA came into effect in 2015, placing the objective
of achieving spatial justice firmly as a principle for all
future development decisions. The object of SPLUMA
is to correct spatial development planning and land
use laws and practices that were “based on racial
inequality; segregation; and unsustainable settlement
patterns.” SPLUMA creates both a framework for
making decisions based on principles and standards
and a roadmap to decision-making that establishes a
series of rules and actions to be followed by officials.
When a municipality considers and decides on a land
use application, it must also have regard to the applicable spatial development frameworks, and in the case
of Cape Town, the City’s positive goal is to “promote
integrated settlement patterns in existing and new
residential areas” and ensure that basic services are
available as a “cornerstone of an inclusive City” that the
City needs to promote. The SDF lists one of its goals
as supporting and facilitating the creation of environments that accommodate mixed residential types and
a range of income levels. It also states: “To achieve a
sustainable economy, we need inclusive and equitable
shared economic growth to turn around local poverty and
reduce the growing income gap between rich and poor.”
The Cape Town Spatial Development Overview sets out
9
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several strategies to assist in implementing the CTSDF,
including: “Transform the apartheid city by encouraging
a better social and land use mix in neighbourhoods”.
The City of Cape Town has adopted an inclusionary
housing concept document. What is missing is a
set of clear and justiciable criteria that compel the
implementation of the principle of spatial justice in
municipal planning decisions, and in the granting of
planning development rights, through an inclusionary
housing policy. The City of Cape Town has preferred to
approach the matter of spatial justice through broader
macro planning initiatives such as the Densification
Policy, the Urban Design Policy and the Transport
Orientated Development Strategic Framework. None
of these policies guide decision-makers to implement
the principle of spatial justice in specific land use and
planning management decisions taken by the municipalities. The result has been little or no investment in
low cost housing in well located areas of Cape Town,
and no inclusionary housing have been imposed on
private developers without their consent.
Given the failure to apply the principle of spatial justice
to specific planning approvals where increased development rights have been sought by developers, civil

Act 16 of 2013.
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society organisations have in recent years embarked on
a variety of initiatives to tackle this deficiency. They include the Development Action Group, the LRC, Ndifuna
Ukwazi (NU) and others. Approaches have included
enlisting the support of international groups who
focus on inclusionary housing and land value capture
such as the Lincoln Institute (USA) to engage the City
and developers in discussions with a view to forging
a consensus to implement land value capture and so
promote inclusionary housing. Round table discussions
with a wide range of stakeholders have been convened
by the Development Action Group in conjunction with
the Lincoln Institute.
At the same time, organisations such as LRC and
NU have lodged objections against applications for

5.3

development approval that do not address the spatial
justice imperative through provision for inclusionary
housing. Meetings and negotiations have taken place
with developers as to how to resolve this impasse,
and in some instances NU has secured the consent
of developers to the inclusion of provisions relating to
inclusionary housing as conditions to the approval of
their development applications – and these have later
been approved by the Municipal Planning Tribunal (the
Tribunal) when granting the development applications.
Finally, litigation has been embarked on to compel the
application of the principle of spatial justice in planning
decisions, by both LRC and NU, to challenge the business as usual approach of the City in taking planning
decisions.

Case Study – Thicket Street apartment block development

Newlands, an affluent suburb of Cape Town has a tragic history of forced removals. One of the largest and most
established communities (classified “Coloured” under Apartheid racial classification legislation) was removed
from the picturesque area. What followed was massive and highly lucrative commercial and residential property
development. The Claremont Main Road Mosque (CMRM) remains the last vestige of a community dispersed
throughout the wider city and on land far from economic opportunity.
The planned development of a 236-unit apartment
block in Thicket Street, Newlands was challenged by
the CMRM, represented by the LRC. The development
is yet another planned high-rise apartment block, well
situated in regard to several social, retail and economic opportunities, but out of the economic reach of
Newlands’ erstwhile residents forcibly removed under
the Group Areas Act. In addition, recent significant
property development and the escalation in property
prices in Newlands effectively exclude these former
residents and their descendants from the area, from a
social and economic point of view.
The City of Cape Town has created a vision to respond
to these issues, balancing short-term economic

development with broader city imperatives and has
enacted policies to foster equality, inclusivity, and
sustainability. Yet, the development was approved
without a compliant analysis of whether it addresses
the objectives of inclusive, equitable, and sustainable
settlement patterns mandated by the legislative and
regulatory framework for land use management under
SPLUMA.
The development is situated in the Southern District
area of the City of Cape Town Municipality. An objection was lodged and argued in the South Western
panel of the City of Cape Town Municipal Planning
Tribunal (“the Tribunal”) against the application for
rezoning approval and several departures, in terms of
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been the co-ordinating Imam of CMRM since 1986 and is assisted by Imam Shaheed Gamieldien. The CMRM is the
one of the few remaining links that the former residents of Claremont have to Claremont and Newlands after their
forced removal.
Prior to forced removals under the Group Areas Act,
Claremont and Newlands was a multi-racial and religiously diverse community consisting of people from
diverse class, race, religious and cultural backgrounds.
The area, of which the suburb of Harfield was the
largest part, was popular because of its proximity to
buses and trains which people used as transport to
work throughout the city. Moreover, Lower Claremont
comprised of independent infrastructure which
contained over 40 shops and small businesses. After
Claremont and Newlands were declared a White area,
many people from the community were affected. The
evictees consisted of homeowners, as well as tenants
from White and Indian landlords or the City Council. In
addition, Indian property owners were forced to sell to
Whites because they could not own property in a ‘White
area’.

Figure 11: Claremont Main Road Mosque (Image sourced: https://www.vocfm.co.za/wp-content/uploads/2014/09/CMRM.jpg)

the Municipal Planning By-Law, 2015 (‘the By-Law’). The
objection was dismissed. The CMRM then appealed the
granting of the development rights, contending that in
granting the development rights the City had failed to
demonstrate that it has applied its mind to the SPLUMA

5.4

principle of spatial justice, as well as other imperatives
contained in the CT Spatial Development Framework.
As a result, so it was argued, the Tribunal’s approval
of the development application goes against the very
purpose of what the Act intended, rendering it unlawful.

Working with clients

The CMRM was established in 1854 and is the sixth oldest mosque in South Africa. It was the second mosque to
be built outside the Bo-Kaap. It was administered for over 100 years by the Abderoef family, descendants of Tuan
Guru. The first mosque Board in 1978 adopted the mosque’s constitution and established a system of democratic
governance. The mosque played a prominent role in the anti-apartheid struggle during the 1980s. This legacy
continues to define the role of CMRM as socially responsive in the post-apartheid period. Imam Rashied Omar has
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The Group Areas Act and forced removals destabilised
Claremont and Newlands and a large part of the community classified as “Coloured” in terms of Apartheid
legislation were relocated to the Cape Flats areas of
Manenberg, Hanover Park, Mitchells Plain, Lavender

5.5

Hill, Grassy Park, and even as far away as Atlantis on
the West Coast. Many former residents and their descendants still attend religious services at the churches
and mosques in Claremont. Therefore to this day, many
who can afford to still travel to the mosque despite not
being able to live in the area, and it is a reminder and
connection to the home they once had, and a part of
their cultural heritage.
Through meetings at the Mosque congregants were
able to learn about spatial justice and participate
actively in the case, and many lively discussions were
held. The Mosque was also able to draw on a wide
range of experiences, expertise and knowledge about
diverse relevant matters from congregants to deepen
their understanding of the issues and improve their
levels of participation. The LRC participated in many
of these discussions and contributed an article to the
Mosque newspaper. The representatives of the Mosque
were also able to participate in multi-stakeholder discussions concerning land value capture organised by
civil society organisations more broadly.

Legal principles established in the case

The CMRM took the view that the application for the development approvals in cases like the large scale development
in Thicket Street fell short of addressing the issue of spatial justice in a manner which would realise the intention of
the legislation, and the approval of the application would thus perpetuate racial and class exclusion in the Newlands
area. For this reason, it objected to the granting of development rights, in the context where City of Cape Town does
not compel applications to address the issue of inclusionary housing.
The LRC lodged an objection on behalf of the CMRM
and argued it in the Tribunal on 17 April 2019. The
objection stated that the application for approval of the
Thicket Street development showed no evidence that

the issue of spatial justice – as contained in SPLUMA –
had been considered. The objection was dismissed, not
because the arguments raised were faulty, but because
the Tribunal did not consider itself to be in a position to
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ensure compliance with SPLUMA in the absence of a
municipal framework to give effect to this aspect of the
Act. It stated that:
“7.1.14. Notwithstanding the principles contained
in SPLUMA, the MPT is not in a position to delay
decision-making in the absence of an appropriate
Council policy framework and an agreed upon
set of criteria and mechanisms to guide the
implementation of inclusionary housing in private
developments”
The CMRM then appealed this decision. It argued that
the planning tribunals established by the City of Cape
Town are mandated in terms of the legislation to base
their decisions regarding land development applications on the new land use planning regime which seeks
to move away from the spatial patterns established
under apartheid, provide social redress, and actively
respond to current development challenges. Therefore,
the appeal argued, it was imperative that the Tribunal
apply its mind to both the needs of the community as
well as those of developers when deciding applications,
and to have regard to municipal policies as well as the
intentions of the CTSDF. The CMRM argued that despite
bringing to the attention of the Tribunal their historical
challenges based on forced removals and the SPLUMA
5.5.1

principles aimed at redress, the Tribunal chose not to
apply its mind to the principle of spatial redress.
The CMRM argued that the Tribunal cannot legitimately
use the City’s failure to provide guidance on the implementation of SPLUMA as a justification for not applying
its mind to whether the development meets the requirements of the principle of spatial redress contained in
the Act. If this were permissible the City by its own
failure to regulate, or failure to develop implementing
policy would be able to avoid complying with national
legislation. In effect the Tribunal had failed to comply
with a mandatory requirement of legislation governing
its decision making.
However, the appeal, like the objection, was dismissed
in November 2018. The appeal decision reiterated
the reason for dismissing the objection given by the
Tribunal, that “notwithstanding the principles contained
in SPLUMA, the MPT is not in a position to delay decision-making in the absence of an appropriate Council
policy framework and an agreed upon set of criteria and
mechanisms to guide the implementation of inclusionary housing in private developments.”
No criteria for the implementation of inclusionary housing in private developments have yet been determined
by the Council, at the time of this publication.

Bilateral discussions with the developer

The process of challenging the development on spatial justice grounds was accompanied by discussions with the
developer as to whether it could voluntarily implement plans to ensure that the development complied with principles
of spatial justice. The developer was willing to pay an amount of R6 million in lieu of implementing inclusionary
housing in the development itself, and to rework the plan to allow for smaller units so enabling some of the units to
be sold at lower prices. However, given that there is no fiscal mechanism in the local authority to make such payment
to it, this offer could not be implemented. The offer was also contingent on the CMRM not objecting to a reworked
plan and application for approval of the development, which it was not able to agree to in advance.

5.6

While the client failed before the Tribunal and in the appeal, this case paved the way for several subsequent
developments around spatial planning. Ndifuna Ukwazi has taken a development approval decision of the Tribunal
and Appeal Authority on review. The case relates to development approvals granted to FWJK Developments for a
high-rise mixed-use development planned for Buitengracht Street, Cape Town.10 The application for departure from
applicable building height restrictions is one of the approvals challenged. The review asks for a declaratory order
that the Tribunal is empowered to impose conditions requiring the provision of affordable housing as a means of
promoting and fostering equitable access to land, access to adequate housing and spatial justice when it approves
land use developments. The matter was still pending at the time of writing, but a settlement is potentially on the
cards.
In another development on 21 February 2019, the City
of Johannesburg Metropolitan Municipality approved
the new Inclusionary Housing Policy: Incentives,
Regulations and Mechanisms. The Policy defines inclusionary housing as “a housing programme that, through
conditions attached to land use rights approvals, requires private developers to dedicate a certain percentage of new housing developments to low income and
low middle income households, or to households that
may not otherwise afford to live in those developments.”
This Policy makes inclusionary housing mandatory
for any development within the jurisdiction of COJ,
which proposed development includes 20 dwelling
units or more. There are four different options for the
implementation of inclusionary housing, however, in
each option, a minimum of 30% of the total units in
the development must be set aside for inclusionary
housing, which units must be located on the same site
as the remainder of the development or within the same
township. Inclusionary housing includes both rentals,
as well as the implementation of inclusionary housing
though ownership of such units.
Finally, it remains within the powers of the National
Minister to promulgate norms and standards for the
implementation of SPLUMA country-wide. There is

10
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Outcome of the decision

an opportunity for the Minister to require inclusionary
housing policies to be implemented by municipalities
– through the enactment of a regime of national norms
and standards. The administration thereof will be
carried out by local government. Much of the detail of
such standards will have to be developed at municipal
level in any event given the wide variety of considerations that apply when developing and implementing
an inclusionary housing policy. Advocacy and possible
litigation to ensure that the Minister carries out this
function – should the City of Cape Town fail to address
the issue as a result of the current litigation and other
pressures – is potentially another chapter for the work
of civil society in this matter.
The development of norms and standards for inclusionary housing and the implementation of both voluntary
and statutory regimes in this regard is a complex
matter, dependent to an extent on local circumstances.
These complexities have been extensively canvassed
in the writings of the Lincoln Institute, which has set out
to guide civil society in regard to the implementation
of inclusionary housing in the USA. Although there
are significant differences in our legal systems, much
can be learnt about this important regulatory tool from
other jurisdictions.

The Ndifuna Ukhwazi Trust v the City of Cape Town and others – Western Cape High Court case no 15767/19
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6

LAND REFORM

6.1

PRUDHOE LAND CLAIM

6.1.1

the present-day Prudhoe community. Even though they
were now living on land annexed by the British, they
continued to observe their customs and fall under the
leadership of four headman as the population grew over
the next 120 years. The Mazizini, on the other hand,
were not forced off their lands by war and remained
on the land they still currently occupy which is slightly
inland. That land was eventually declared to be tribal
authority land and was granted to the Mazizini Chiefs
named Msutu, Dabi, and Njokweni.

Case information

In December 1998, the Prudhoe Community lodged a land claim using the (then) newly proclaimed Restitution of
Land Rights Act (the Restitution Act) – seeking restoration of 26 farms measuring 10 000 hectares in extent in the
Eastern Cape. They had called the land home since the late 1700s. The community had been forcibly removed from
these farms located between the Fish and Mpekweni rivers by the Ciskei government in 1987. As Barnes AJ stated
in her judgment in the Land Claims Court, “The relevant history with which we are concerned stretches from the
racist colonial policies of the 1800s to the ravages of Apartheid’s forced removals in the 1980s. It demonstrates, with
sickening clarity, how black South African’s were dispossessed incrementally, of land independence and dignity”.11
The Prudhoe matter is a tragic tale of a people
being chased from their land by two governments,
actively obstructed from reclaiming their land by a
third government, and finally being given the hope of
return by an independent judiciary. The claim of the
Prudhoe Community was (and still is) contested by the
neighbouring Mazizini12 Community who claimed 85
farms in the area, including the 26 farms claimed by the
Prudhoe Community. While the Prudhoe Community are
members of the amaGqunukwebe clan (a subdivision of
the amaXhosa nation) that occupied the disputed land
as far back as the late 1700s and which occupation
was recognised in treaties with the British, the Mazizini
community are part of the larger “Mfengu” who are
descendants of refugees from the Mfecane which
saw mass migrations of Nguni people out of Kwa-Zulu
Natal during the reign of Shaka. The Mazizini were also
granted land in the Eastern Cape through treaties with
the British colony in 1845 to the immediate north west
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of the area occupied by the amaGqunukwebe, but their
land was granted to them in exchange for assistance
to repel any attacks on the colony by amaXhosa
tribes. The Mazizini were to serve as a human buffer
between the colony and the amaGqunukwebe and other
amaXhosa tribes.
Many wars were fought and the political landscape
in the area changed dramatically over the past 200
years. The amaGqunukwebe were forced out of their
area along the coastal belt by the British during the
war of the Axe in 1847, and previous treaties with both
the amaGqunukwebwe and the Mazizini were torn up
by proclamation. Despite having lost their chief and
any formal title to their land, some amaGqunukwebe
remained in the area and some took up employment on
the newly surveyed farms being given to white colonists
along the verdant coastal belt. These remnants of the
dispersed amaGqunukwebe are the direct ancestors of

11

Mazizini Community and Others v Minister for Rural Development and Land Reform and Others [2018] ZALCC 14 at para 2.

12

The correct nomenclature is “amaZizi” but the term used in the court pleadings will be used for the sake of consistency.
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Figure 12: Map of the Stockenstrom Treaty System

During the late 1970s and early 1980s, the South African
government created the nominally independent “Ciskei”
to further its apartheid agenda of forcing black people
to live separately from the rest of the country. Many
white farms were expropriated to make way for the
“homeland”, including those farms that form the main
subject of this dispute and where the remnants of the
amaGqunukwebe had lived. As white farmers left, the
amaGqunukwebe farm workers were able to take full
control of the farms and farmed them independently for
more than 10 years. But in the late 1980s
more than 100 families were forcibly
removed from those farms by the Ciskei
government, ostensibly to make way for
large-scale state controlled agricultural
developments which never materialised.
The families were dumped on a vacant
piece of land called “Prudhoe farm”
and received no compensation from
the former Ciskei government nor assistance to rebuild their lives there. 140
years after being brutally removed by the
British during the “War of the Axe”, the
pastoral community was again upended.
As the Prudhoe community tried to
regroup and rebuild on a small piece
of land with virtually no space for agriculture, South Africa itself transformed
in ways that few had predicted. The
first democratic elections were held
in 1994, and a priority piece of legislation was swiftly passed in 1996 (the
Restitution Act) to begin the process of
undoing the country’s history of racially
motivated land dispossession that was
so painfully illustrated by the story of
the Prudhoe people. Despite both the
Prudhoe and Mazizini communities
lodging land claims, the Regional Land
Claims Commission – tasked with
investigating the validity of the claims
and making recommendations to the
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government regarding restoration or
compensation – inexplicably sided
with the Mazizini Community and
processed and furthered their claim
while ignoring Prudhoe’s.
An adequate explanation has never
been provided by the Commission
for favouring the meritless claim of
the Mazizini over Prudhoe’s. None of
the four research reports prepared
for the commission supported their
stance. The Mazizini also contended
that the Prudhoe Community was actually part and parcel of the Mazizini
(This practice has become worryingly
common in numerous land cases
Figure 13: Map setting out the competing claims of the Prudhoe Community, Mazizini
where bogus land claimants attempt
Community, and Tarfield Community
to “piggyback” on valid claims). The
land claimed was also contentious as
the Fish River Sun hotel and golf course was situated
12 years and described their actions as a “dereliction of
on one of the 26 portions of land and this raised the
duty by the officials concerned”. In September 2011 the
stakes considerably. Rumours of corruption abounded
SCA ordered that the Land Claims Court reconsider the
and it was alleged that prominent members of the
merits of all the claims over all the land and determine
Commission were aligning themselves to benefit once
which community had a valid claim.
the hotel was awarded to the Mazizini.
Seven years of more languid and obstructive action
by the Commission and the Mazizini Community’s
The case first came before the Land Claims Court
lawyers followed, including a trial spread out over 18
in 2010 when the Commission, for reasons never
months. While the trial itself was only four weeks it was
explained, referred only the Mazizini’s claim for adjuinterrupted firstly by a spurious point in limine that was
dication. The referral was also only in respect of the
rejected by the court but taken on appeal to the SCA and
land owned and occupied by the Fish River Sun Hotel.
CC where they were summarily dismissed as having no
Despite no evidence of dispossession being led and the
prospects of success. The trial was also interrupted
owners of the hotel arguing that compensation and not
when it transpired that the Commission had failed to
restitution for any possible loss would be appropriate,
notify numerous landowners of the proceedings. This
the court awarded the hotel to the Mazizini. Having
occasioned another five month delay to enable the LRC
been completely sidelined, the Prudhoe community apto take on the Commission’s job and ensure that service
proached the LRC for help. We appealed to the Supreme
was effected on approximately 60 interested parties.
Court of Appeal (SCA) for the award to be rescinded
in light of the Commission’s failure to notify the Land
The trial was finally concluded in November 2017 and
Claims Court of the Prudhoe Community’s claim. The
the Land Claims Court found, in a thorough and well
SCA agreed and criticised the Commission for failing
written judgment handed down in April 2018, that the
to process the Prudhoe Community’s claim for over
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Prudhoe claimants constituted a community and had
a valid claim in respect of all the farms. Restoration of
the land, including the Fish River Hotel and golf course,
was ordered.13 The court also dismissed the claim of
the Mazizini in respect of those farms but found that
the Mazizini had a valid betterment claim in respect
of their tribal areas, which was not disputed by the
Prudhoe Community. Even though this was a resounding victory, it had come 20 years after the community
lodged their land claim and was an indictment of a
completely dysfunctional land restitution system.

6.1.2

Sadly, at the time of writing, this matter has still not
been finalised. The Mazizini Community’s application
for leave to appeal was dismissed by the Land Claims
Court, and their legal team performed unconscionable
delaying tactics and opportunistically preyed on an
error in the Registrar’s office resulting in the appeal
only being heard in the SCA on 13 March 2020. While
the SCA dismissed the Mazizini Community’s appeal
on 2 June 2020, the Mazizini have applied to the
Constitutional Court for leave to appeal. At the time of
writing, of the original 124 heads of household in the
Prudhoe Community, 109 have died since lodgement of
the claim.

Legal principles

No new legal principles were established in this matter, but two important principles were confirmed. Firstly, the
judgment confirmed that a generous or broad interpretation should be given to the definition of “community” in the
Act; and secondly, it confirmed that organs of state do not have adjudicative powers in respect of land claims.
6.1.2.1

What is a “Community”?

Section 2(1) of the Act states that “a person shall be entitled to restitution of a right in land if… (d) it is a community
or part of a community dispossessed of a right in land after 19 June 1913 as a result of a past racially discriminatory
laws or practices…”
“Community” is defined in section 1 of the Act as
“any group of persons whose rights in land are derived
from shared rules determining access to land held in
common by such group, and includes part of any such
group.” The adjudication of numerous land claims has
revolved around the question of whether labour tenants
constitute a community and can be said to have derived
their rights in land in instances where their access to
the land is controlled by the land owners or employers.

13

While the Prudhoe community were not labour tenants
at the time of their dispossession, many of them were
employees on farms between 1850 and the late 1970s.
The Mazizini contended that our client’s rights in the
land were held as individual farm workers and not as
a community with shared rules determining access.
A series of cases have ensured that a generous interpretation to what constitutes a “community” must be
adopted. This was confirmed in the Prudhoe matter.

The Prudhoe Community was not awarded restoration of one of the claimed farms which had been transferred into the name of a black farmer in 1994 from the
Ciskei government.
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In In re Kranspoort Community14 the Land Claims Court
held that “there must be a community in existence at
the time of the claim. Moreover, it must be the same
community or part of the same community which was
deprived of rights in the relevant land.” In Department of
Land Affairs and Others v Goedgelegen Tropical Fruits
(Pty) Ltd15 the Constitutional Court held that the Act
sets a low threshold to determine what constitutes a
community:
“There is no justification for seeking to limit the
meaning of the word ‘community’… by inferring the
requirement the group concerned must show an
accepted tribal identity and hierarchy…what must be
kept in mind is that the legislation is set at a low
threshold as to what constitutes a ‘community’…
It does not set any pre-ordained qualities of the
group of persons or any part of the group in order to
qualify as a community.
6.1.2.2

Finally, the timing of the Constitutional Court’s judgment in the matter of Salem Party Club and Others v
Salem Community and Others16 could not have been
better for our clients as it was handed down just after
the Prudhoe trial ended and the judges were sitting
down to pen their judgment. In the Salem case the court
held that landowner’s formal title did not necessarily
preclude those employed on farms from establishing,
through custom, their own distinctive rights in terms
of the statute.17 When the testimony of the community
members and the evidence of the expert witness was
analysed through this prism, the court found that
Prudhoe constituted a “community” for purposes of
the Act: “while the control exercised by the headman
and their councillors during this period may have been
partial, the evidence shows that it remained extant. I am
therefore satisfied that the second plaintiff constituted
a community as defined in the Act during this period.”18

Does the state have adjudicative powers in land claims?

6.1.3

Working with clients

The immediate Prudhoe Community is now comprised of approximately 300 households located on roughly 10
hectares of land. The broader community includes people who no longer reside at Prudhoe full time but have moved
to towns and cities to find work. The land claim was driven by the “Prudhoe Land Committee” that was comprised of
eight men and four women, the majority of whom lived in Prudhoe, with three members residing in Port Elizabeth. The
committee was led by the strong-willed and efficient Mr Gladman Tom – a 63-year-old who had grown up on one of
the 26 farms and whose father had been a headman. Mr Tom had already left to work on the mines in Johannesburg
when his family was forcibly removed to Prudhoe, but he has vivid memories of the trauma it caused to his whole
family and the upheaval it brought to the community.
The composition of the Prudhoe Land Claim committee changed several times over the 10 years we
represented them, but Mr Tom was a constant member
and provided important stability and continuity. Mr
Tom and his committee approached the LRC in March
2010 when they heard that the Land Claims Court had
awarded the Fish River Sun Hotel to the Mazizini. They
were upset, agitated, and desperate for help. Despite
this, and like we are with so many potential clients due

to limited capacity and resources, we were cautious
about agreeing to assist them. We were also reluctant
to try to set aside an award of valuable land to a large
black community (the Mazizini) simply because there
was a disgruntled committee in our office. But the
Prudhoe Committee was organised, had mountains of
documents supporting them including research reports
commissioned by the RLCC themselves that reinforced

The Mazizini’s counsel has repeatedly argued (before three courts – once in the Land Claims Court, twice in front of
the SCA and twice in the Constitutional Court), that once the Minister has accepted the validity of a claim, a court is
bound to award the land claimed. This argument was made in the Prudhoe matter despite the Minister having also
confirmed the validity of the Prudhoe claim. It has now been confirmed in all these cases that the Regional Land
Claims Commission, the Commission on Restitution of Land Rights and the Minister of Rural Development and Land
Reform do not have adjudicative powers.
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14

2000 (2) SA 124 (LCC) at para 34.

15

Department of Land Affairs and Others v Goedgelegen Tropical Fruits (Pty) Ltd (CCT69/06) [2007] ZACC 12 at paragraphs 40 and 41

16

CCT26/17 ZACC 46

17

Ibid – at paras 112- 113.

18

Mazizini – para 269.
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Figure 14: Prudhoe Community members in front of the LRC office in Makhanda. From left to right – Cecile van Schalkwyk (LRC attorney),
Zenzele Ngcolomba, Gladman Tom, Mr Gadla, Cameron McConnachie (LRC attorney), Mieta Dyantyi, and Ethel Libi (LRC secretary)
(Photo by Sue Maclennan)
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their case, and were willing to give us as much of their
time as was needed to get to the bottom of the story.
These proved to be some of the community’s most
endearing and important traits throughout the 10 years
of the legal process that we have been involved. They
met regularly and discussed everything and wanted
their legal team (sometimes to our great frustration) to
be a part of as many of those meetings as possible.
They kept excellent records of meetings, correspondence, reports, pleadings, government gazettes and
anything else that came their way. They were also
willing to drop everything at any time to seek out the
information we needed to move their case forward. Mr
Tom’s commitment to the community and their cause
has been long standing and selfless. While divisions
and breakups within communities during land claims
are commonplace in South Africa, Prudhoe’s ability to
remain unified despite many challenging and potentially
divisive decisions having to be taken during the lengthy
litigation process has been exemplary.
A factor complicating the identity of the Prudhoe
Community is that it is located just a few metres away
from Mazizini lands, and a mere kilometre away from
the closest Mazizini household. While the court case
distilled differences between the communities, it
was clear that they were not hermetically sealed, and
many families had naturally interacted and intermarried over 200 years of living in such close proximity.
Understanding the complexity of the relationship between the two competing communities was essential.
Much of this crystallised during preparation for trial, but
it required hundreds of hours of one on one interviews
with community members to understand this. Group
meetings proved necessary and many had to take place
on weekends and public holidays when community
members living outside of Prudhoe returned home.

In order to develop a comprehensive picture of the
community’s history, their customs, the land farmed,
the experience of being forcibly removed, and what
families were dispossessed of, it was necessary to
gather lengthy and detailed data from many community
members. Interviews were conducted with questionnaires. The LRC does not have vast experience in running large trials but in this case, we were fortunate to
have Alan Dodson as senior counsel who has extensive
experience in the Land Claims Court where he served
as a judge for five years. The extent of the evidence
which Alan requested the attorneys to gather in interviews initially seemed extremely broad and sometimes
unnecessary. But the breadth and volume of interviews
proved to be important in identifying the best witnesses
to give evidence, and those that could speak to the
multiple elements of the claim that had to be proven.
The interviews also helped prepare us for trial so that
we could exhibit family trees; present copies of old
“dompass” identity documents indicating “Xhosa”
heritage; and create maps that could be understood by
the court and reflect our client’s claim more accurately
than those maps created by the commission’s research
reports.
The trial, and preparation for trial, meant that the clients
had to be integrally involved in the litigation for them
to succeed. Many hours were spent ensuring that we
had sufficient witnesses to be able to indicate to the
court on a map where they grew up, where their crops
and livestock had been, where they had been forcibly
removed from, and where any family graves were located on the 26 different parent farms that were being
claimed.19 This required the whole community to have
an understanding of the court process in case a dispute
of fact arose requiring a particular community member
from a particular farm to give evidence.

Figure 15: Prudhoe Community members outside the Port Alfred Magistrate’s Court following the trial in the Land Claim’s Court (sitting in Port
Alfred)

important role they played is evident in relation to the
question of shared rules and whether our clients constituted a community. Barnes AJ stated that Mr Tom and
the “other witnesses gave clear evidence on the system
of headmanship that operated on the farms comprising
the Prudhoe claimed land.” This was in large part due to
the amount of time spent interviewing and collating the
statements to ensure the story was clear.20 The community is traditional in the sense that men and women
sit on different sides of the hall during meetings, and
men seem to speak more frequently than women. This
shifted over time as LRC attorneys actively sought out

Almost a tenth of the judgment deals with the testimony of the community members. An example of the
20

19
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the views of women during meetings and as many, if
not more, women were interviewed when gathering
evidence for trial. This seemed to embolden women to
speak more during meetings and even though it so happened that we did not need to call a woman witness, a
decision was taken to ensure that at least one woman
gave testimony for the Prudhoe Community. When the
first woman took the stand for the Prudhoe Community
(Ms Mieta Dyantjie) after the Mazizini had led three
male witnesses and Prudhoe had led four, Judge Meer
exclaimed “Ah that is good. It is the first woman witness
we have had. Finally.”

At trial not all of our witnesses had to give evidence as portions of the Commission’s research report were admitted which reduced the evidence that had to be
proven.
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The LRC is fortunate to have a range of lawyers and law students interning in their offices. Canadian Bar Association attorney Zoe Roberts was one such attorney
and she spent vast amounts of time collating the information provided in statements in order to both understand the numerous families resident on each farm
claimed, and identify those witnesses whose testimony would be most compelling. Molebogeng Kekana was a law school graduate who interned with us and
helped with interviews and compiling data.
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6.1.4

6.1.4.1

Strategy successes and failures

where necessary and their evidence was wholly
accepted by the court and featured prominently in the
judgment. As stated by Dambuza JA and Mojapelo AJA

Whether to make concessions or not?

6.1.4.3

A nagging worry over the years leading up to the trial was that even if the court agreed with the validity of our claim,
they may be reluctant to order restoration of all of the farms claimed as well as the hotel and golf course as it was
built after the community had been dispossessed. The value of the claim was enormous and the possibility of the
court shying away from “overcompensation” and leaving our clients disappointed loomed large. This, coupled with
the ongoing delaying tactics by the Commission and Mazizini legal team which had drawn the process out for years,
suggested that attempts to reach agreement with the Mazizini could result in more land being obtained more quickly
than if we went to trial.
Both court-ordered and legislatively stipulated mediations and negotiations were held between the parties
to try and settle the matter. We advised our clients to
consider giving up some of the land claimed and a
non-controlling share in the hotel and golf course to
reach settlement. This caused a great deal of anguish
both within the community and, at times, between the
LRC and the community. Some community members
agreed with our advice and wanted to see resolution
quickly and ensure they received something – while
others were willing to take their chances in court and
6.1.4.2

offer the Mazizini nothing. An uneasy “consensus”
of sorts was reached within the community to make
various settlement proposals offering the Mazizini a
stake in the hotel, but these were all rejected. While
we still believe the strategy adopted and advice given
regarding attempts to reach settlement was legally and
pragmatically sound, it undoubtedly put a strain on the
community’s internal relations and tested their faith
in their lawyers. Their decision to not make generous
settlement proposals proved wise and their willingness
to “have their day in court” was ultimately borne out.

Importance of excellent expert reports

The strategy to seek out leading authorities to get an expert report on the history of the area (Professor Jeff Peires)
and a convincing calculation of the value of the community’s losses due to removal (Debbie Budlender) proved to
be vitally important. The Mazizini’s claim focused on the extent and location of land rights awarded to them by the
British colony in the 1800s, and whether those rights had been revoked by proclamation. Peires’ expert report and
testimony in court were critical in helping the court make sense of the volumes of historical material, and ultimately
to undermine the Mazizini position. A bonus was that Prof Peires had discussions with the community and the
committee to ask questions and probe their version of the history of the area. Peires was satisfied that it tallied with
the larger historical picture of the Eastern Cape and that area in particular.
Debbie Budlender’s report calculated the losses
suffered due to the community’s dispossession. She
used the data gathered by the Commission’s researcher
himself to conservatively value the community’s loss at
more than R94 million once the loss of livestock, grazing opportunity and crops was compounded over the
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period of dispossession. This report, which was only
produced weeks before the trial commenced, ensured
that the possibility of overcompensation did not materialise. Both expert witnesses were thoroughly cross
examined by counsel for the Mazizini and the Minister
and fared extremely well. They made concessions
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in the SCA judgment – “Ultimately it was this report (by
Peires) and Prof Peires’ evidence on behalf of Prudhoe
that carried the day.”21

Do whatever was necessary to get the case litigated

The Mazizini Community’s attorneys (acting for the first plaintiff and therefore dominus litis) and the Commission’s
attorney were wholly ineffective, possibly intentionally so, at getting the matter ready for trial. We quickly adopted
a strategy of consistently hounding them to do their work and taking over tasks which they seemed incapable of
performing. It was undoubtedly frustrating and bothersome doing their work for them – but there is no doubt that
we would still not be in court or there would have been a mistrial had the LRC not been proactive. Two examples of
this stand out.
The Mazizini attorneys were responsible for preparing
the court file. Granted, this was a sizable task in the
circumstances as the papers included research reports
and pleadings of more than 5000 pages. Numerous
copies were also necessary as there were more than
30 parties to the litigation, two judges and an assessor.
As the trial date loomed ever closer and the court files
were not prepared, the LRC’s attorney travelled to the
Land Claims Court in Johannesburg. With the assistance of an LRC researcher and two paralegals, four full
days were spent organising the papers into volumes,
paginating multiple copies, and making electronic
copies. This proved to be essential during the trial as
the witnesses and court were constantly being referred
to multiple documents in various places.
Secondly, and as mentioned above, just before closing
arguments were to be made the trial came to a grinding
halt when it transpired that the Commission’s lawyers
had failed to notify numerous land owners of the proceedings and their opportunity to participate. This was
6.1.4.4

the second time this had happened, and we could not
risk it happening again. By agreement with the parties
we sought a court order directing the LRC to take over
the task of serving notice of the proceedings on all
affected parties and reporting back to court within two
months. This necessitated a flurry of activity as hundreds of kilometres were traversed by the LRC to put
notices on grazing fences and gates and track down
parties who potentially had rights that would be affected by any order. Phone calls, letters, advertisements
in newspapers, and even a visit to the Master’s office
to track down beneficiaries of a deceased estate were
necessary. Though time consuming and certainly not
factored into any work plan, this was necessary to complete the trial. The court extended their gratitude to the
LRC when Judge Meer congratulated “those who were
involved in the service for a sterling job in following out
on a very, very difficult and complex task as directed in
the order… The Legal Resources Centre. If this were not
a court, I would ask everybody to give them applause.”22

Implementation of the judgment

As mentioned above, the judgment has not been implemented as it was taken on appeal to the SCA and the appeal
was only dismissed on 2 June 2020. The Mazizini Community has petitioned the Constitutional, but we are confident
21

At paragraph 3

22

Court transcript 2017 – 10 -30 page 101.
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that the judgment will stand. The two years since judgment was handed down have been hugely frustrating for the
Prudhoe Community. Desperate to get on with various projects and to return to their lands, they have been forced
to bide their time and avoid disputes developing. A major problem has been the number of potential “investors” and
“consultants” that have approached the community seeking to offer their services and sign deals. All appeared to
have no interest in assisting the community and they all seemed intent on extracting profits and income in exchange
for very little responsibility.

6.2.1

Despite not having title to the land or a mandate to
contract, three committee members who live in Port
Elizabeth entered into a nonsensical agreement with
a consultant that portended to bind the Prudhoe
Community to using them for all development of the
land. This had to be undone through community resolutions and the three committee members were voted
out of office. This was unsettling for the community,
but the actions of the three committee members were
also indicative of the great pressures as well as expectations that have been raised by the successful land
claim. People want to see progress and change. The
LRC does not possess the skills to advise on best practices for developing the land, the investment vehicles
to be used, or the most effective legal entities to set
up to control and administer the various commercial
practices. We have approached the Border Rural
Committee (BRC), an NGO specialising in land reform
with a focus on restitution and post settlement support.23 They have an impressive track record in helping
other rural communities navigate the complexities of
rural, agricultural development. They have met with the
Prudhoe Community twice and we are now preparing
a joint funding proposal so that the LRC and BRC can
support the community when the litigation is complete.
We also foresee the BRC playing an important role in
managing any further conflicts within the community.
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VREDE DAIRY REDISTRIBUTION PROJECT: THE
DUTIES OF THE PUBLIC PROTECTOR
Case information

The LRC represents the Council for the Advancement of the South African Constitution (CASAC) to review and set
aside the report of the Public Protector (PP) on the Vrede Dairy Project and obtain a declaratory order that the Public
Protector had failed in her duty to investigate and report on the Vrede Dairy Project.
Openness, accountability and transparency are essential to land redistribution projects, particularly in cases
where large amounts of money are spent by government
towards assisting emerging farmers with equipment,
livestock and agricultural products necessary for sustainable enterprise. Properly run redistribution projects
and government support for emerging black farmers
give substance to the state’s goals for sustainable
development in low income rural communities and may
also serve to alleviate poverty through job creation. The
failure to observe and maintain proper monitoring and
accountability systems has led to a pattern whereby the
elite and politically connected are reported to unduly
benefit from land redistribution support whilst the
intended and publicised beneficiaries who require the
land redistribution measures are left with unfulfilled
hopes and dreams of equitable access to land.

Figure 16: LRC legal team outside the SCA in February 2020.
From left to right: Alan Dodson SC, Cameron McConnachie,
Cecile van Schalkwyk, Mr Gladman Tom, Christine Eberly
(Canadian Bar intern), Advocate Lunga Siyo

23

6.2

See BRC website at https://brc21.co.za “The BRC seeks to defend human rights and democracy in rural areas, promote land reform (with a focus on betterment
restitution), support community environmental initiatives and promote sustainable livelihoods in rural areas.”
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The office of the Public Protector is required to hold
those who misuse public power accountable. In this
case the Public Protector failed to perform this duty.
The result was that the intended beneficiaries of the
redistribution project received nothing whilst the politically elite profited from corruption and escaped the arm
of the law.
24

The Office of the Public Protector is “pivotal to the
facilitation of good governance in our constitutional
dispensation”24 but the Vrede Dairy Project Report
vividly demonstrates the failure to protect the most
vulnerable. The Public Protector’s report, entitled
“Allegations of maladministration against the Free State
Department of Agriculture – Vrede Integrated Dairy
Project” was compiled in the face of reports of widespread corruption, maladministration and impropriety
surrounding the Vrede Integrated Dairy Project but still
managed to absolve the kingpins of any wrongdoing.
In 2012, the Free State Department of Agriculture
launched a provincial policy intervention, intended to
revitalise the Free State agricultural sector through investment in various initiatives. The Vrede Dairy Project
was identified as a flagship project and was intended
to uplift the Vrede community through sustainable job
creation opportunities. The Free State Department
of Agriculture presented the project to the media as
an initiative to create jobs in the Vrede area and to
benefit emerging small black farmers. The Free State
government even claimed at council meetings that the
project would “lure dairy farmers back to Vrede and its
surrounding area.” Residents in the area were told by
the Provincial Department of Agriculture that hundreds
of cows would be bought and distributed to farmers in

Economic Freedom Fights v Speaker of the National Assembly and Others; Democratic Alliance v Spear of the National Assembly and Others (2016) (3) SA 580 (CC)
at para 50.
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the local township of Thembalihle and that they would
each get a few cows and the milk would go to the diary.
In April 2012, Estina (Pty) Ltd, which presented itself –
falsely, it would turn out – as being in partnership with
an Indian company with technical expertise, submitted
a business proposal for the establishment and management of the Vrede Dairy Project. In early July 2012, the
Department appointed Estina to establish and manage
the Vrede Dairy Project. The dairy project intended to
empower black farmers, became mired in corruption and
maladministration and delivered nothing to the farmers.
In 2017, hundreds of thousands of emails revealed the
Gupta family’s corrupt business dealings with the South
African state and its politicians (“the #GuptaLeaks”).
These emails corroborated the earlier 2013 reports by
Thuli Madonsela, Busisiwe Mkhwebane’s predecessor
as Public Protector – that the Vrede Dairy Project was
mired in corruption. It illustrated how the Gupta family
exercised control over the Vrede Dairy Farm project to
pilfer millions of taxpayer Rands from the public purse
and how senior provincial officials – including HOD
Peter Thabethe, MEC Mosebenzi Zwane and Premier
Ace Magashule – may have been complicit.
Complaints concerning the Vrede Dairy Project were
lodged with the Public Protector by Dr Roy Jankielsohn,
the Democratic Alliance MP – alleging maladministration, non-compliance with environmental requirements
and that between 40 and 100 cows had died and their
carcases dumped in a stream. On assuming office in

6.2.2

October 2016, Busisiwe Mkhwebane had inherited the
provisional report prepared by her predecessor, Thuli
Madonsela. In 2018, Mkhwebane quietly released her
version of the report, highlighting procurement irregularities, “gross negligence” and maladministration
related to the controversial project. As remedial action,
she recommended that Magashule “initiate and institute disciplinary action against all implicated officials
involved in the Vrede dairy project”.
Significantly, Mkhwebane in her final report deviated
from the provisional report compiled by her predecessor, narrowed several findings and omitted remedial
steps proposed by Madonsela.
CASAC instructed the LRC to challenge the Public
Protector’s report on the basis that she failed in her
duties; failed to thoroughly investigate complaints
that were made which alleged maladministration and
corruption and, did not fully investigate all officials
who were implicated. She also ignored evidence of
corruption in the public domain and protected high
profile politicians with a watered-down report which did
not fulfil her mandate of acting in the public interest.
She failed to prescribe and implement an appropriate,
proper, fitting, suitable or effective remedy. In fact, the
remedial action which she devised provided that the
people directly implicated in the wrongdoing would
oversee the disciplinary proceedings against other
implicated officials.

The laudable and much publicised intention of the
project was to uplift the community in the Vrede area
and for 80 beneficiaries to own 51% of the project.
Instead they were used as pawns to front the project
and received nothing. The intended beneficiaries were
used as the bait to falsely advertise the Vrede Dairy
Project as an agricultural redistributive project when
in reality it just served as yet another opportunity for
corruption by the politically elite.
The beneficiaries of the Vrede Dairy Project – the black
emerging farmers who were promised the five cows
each as part of the redistribution and empowerment
project ought to have taken centre stage in the Public
Protector’s investigation of the complaint. They were
after all the vulnerable citizens for which the Public
Protector’s office was specifically created – unfortunately the investigation was blind to their interests and
their dashed hopes of lifting themselves out of poverty
with the support of the state’s redistribution project and
relegated them as irrelevant and invisible.

The beneficiaries

The intended beneficiaries of the Vrede Dairy Project were promised many things which simply did not materialise.
The beneficiary agreement stated the Project was intended to enhance the living conditions of low-income
households in rural and peri-urban communities in the Free State through the establishment of economically viable
and sustainable food and income generating activities. A mentor was meant to be assigned to each beneficiary to
assist the beneficiary with implementation of the Project. The project promised practical agricultural training to
emerging black farmers to equip them with the skills necessary to ensure profitable operations.
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The sale of the dairy products through the Dairy
Project was intended to provide extra income on a
regular basis to rural people who are living in poverty.
It was also intended that milk sales would improve the
nutritional status of rural populations and be capable
of being supplied and marketed locally by people who
did not own their own land. In this way the sale of milk
would contribute to the micro economies of the rural
communities. Jobs in rural areas would also be created
by the dairy plant itself. The intended beneficiaries of
the Vrede Dairy Project are vulnerable groups – women,
elderly persons and people living in poor socio-economic circumstances, unemployed or pensioners who
live solely off social grants. The opportunity presented
the potential to dramatically improve the lives of their
families and their children to help break the cycle of
poverty. The redistribution project could have benefitted the whole community through job creation, skills
training and improved nutrition and food security for
community members. This would have all contributed
to alleviating poverty for the communities in the area.
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Figure 17: Cows at the Vrede Dairy Farm Project (Photo: Gallo Images / Rapport / Deon Raath)
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6.2.3

The legal framework

6.2.4

In terms of the Public Protector Act and the Constitution, the Public Protector bears the mandate to strengthen the
constitutional democracy of the Republic by acting with independence and impartiality “beyond question”.25 The
Constitutional Court has found that the purpose of the Public Protector’s office is to “ensure that there is an effective
public service which maintains a high standard of professional ethics”.26 To this end, the Public Protector is conferred
the powers to investigate grievances of members of the public into any conduct of state affairs; to report on such
conduct; and to take appropriate remedial action so as to strengthen constitutional democracy in the Republic.

On 20 May 2019, Judge Tolmay in the Pretoria High Court made the following order:

The Public Protector has a duty to investigate when
there is impropriety, prejudice, unlawful enrichment or
corruption suspected or alleged and to then report on
her investigations.27 Section 7 of the Public Protector
Act confers powers on the Public Protector to investigate fully and her investigative mandate requires
“pro-action in appropriate circumstances”;28 her investigative powers are “of the widest ambit”.29 The section
also allows the Public Protector to request other people
in government or performing a public function to conduct investigations for her under her supervision and
control. The SCA has held that the Public Protector has
a proactive function and “he or she is expected not to
sit back and wait for proof whether there are allegation
of malfeasance, but is enjoined to actively discover the
truth.”30 Section 6(3) of the Act provides certain circumstances in which the Public Protector may lawfully
refuse to investigate a matter which is reported to her

2.

The Report is accordingly reviewed, set aside and
declared unlawful, unconstitutional and invalid.

3.

The Public Protector in her official capacity is
ordered to pay 92.5% of CASAC’s costs on an
attorney and client scale and 7.5% of CASAC’s
costs in her personal capacity.

but if a complaint does not fall within those categories,
the SCA has held in Minister of Home Affairs31 that the
Public Protector cannot decline a complaint unless “she
has reasons to do so.” Even where the circumstances in
section 6(3) pertain, “the acceptance of a complaint…is
the default position”.32 The Public Protector has a duty
to investigate as well as a duty to take remedial action
that provides a proper, fitting, suitable and effective
remedy. The Constitutional Court has held that the
remedial action taken by the Public Protector will in
appropriate circumstances be binding: “[i]f compliance
with remedial action taken were optional, then very few
culprits, if any at all, would allow it to have any effect.”33
The Court has also held that what remedial action is to
be taken in a particular case must be informed by the
subject matter of the investigations and the findings
made.

1.

It is declared that in investigating and reporting
on the Vrede Dairy Project for the purposes of her
Report, the Public Protector failed in her duties
under section 6 and 7 of the Public Protector Act
and section 182 of the Constitution.

In its judgment, the Court found that the Report was
too narrow and appeared to ignore the issues raised by
an earlier Treasury report, the media reports and the
complaints lodged. There appeared to be no logical and
legitimate explanation for narrowing the scope of the
investigation to such an extent that the Public Protector
did not investigate:
a.

Who the true beneficiaries of the Vrede Diary
Project were;

6.2.5
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Judgment

25

Ex Parte Chairperson of the National Assembly: In re Certification of the Amended Text of the Constitution of the Republic of South Africa, 1996 1997 (2) SA 97
(CC) para 142

26

Ex Parte Chairperson of the Constitutional Assembly: In Re Certification of the Constitution of the Republic of South Africa 1996 (4) SA 744 (CC) at para 161 (“First
Certification Judgment”).

27

Ex Parte Chairperson of the Constitutional Assembly: In Re Certification of the Constitution of the Republic of South Africa 1996 (4) SA 744 (CC) at para 161

28

Public Protector v Mail & Guardian Ltd and Others 2011 (4) SA 420 (SCA) para 9.

29

Economic Freedom Fighters v Speaker of the National Assembly and Others; Democratic Alliance v Speaker of the National Assembly and Others 2016 (3) SA 580
(CC) para 53.

30

Public Protector v Mail & Guardian Ltd and Others 2011 (4) SA 420 (SCA) para 11.

31

Minister of Home Affairs and Another v Public Protector 2018 (3) SA 380 (SCA)

32

Ibid at para 46.

33

Economic Freedom Fighters v Speaker of the National Assembly and Others; Democratic Alliance v Speaker of the National Assembly and Others 2016 (3) SA 580
(CC) at para 56
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b.

The role played by MEC Zwane, Premier
Magashule, Mr Thabethe and Ms Dlamini in
pushing through the projects;

c.

The impact on approximately 80 beneficiaries who
were supposed to have benefited as stakeholders
in the Project.

The court found that despite having access to information relating to the beneficiaries, including the
beneficiaries’ identity numbers, addresses and cell
phone numbers, the Public Protector made no effort to
contact or speak with the intended beneficiaries.
The Court held that the Public Protector’s failure to
properly investigate the complaints was irrational and
ignored relevant considerations and her proposed remedial action that the corruption-implicated senior officials act as the arbitrators of disciplinary proceedings
of lower ranking scapegoated departmental employees
was not an appropriate or effective remedy.

Legal principles
The public protector does not have the option of “opting out”

Section 6 of the Public Protector Act details what matters fall within the jurisdiction of the Public Protector. Under
this section, the Public Protector is permitted to investigate matters on her own initiative or on receipt of a complaint.
Section 6(3) specifically details instances in which the Public Protector may or must refuse to investigate a complaint
reported to her office. The Court in this case established the principle that the Public Protector does not have the
option of “opting out” and deciding not to investigate when complaints fall within her jurisdiction. The Constitution
and the Public Protector Act make it clear that the investigative power vested in the Public Protector is coupled with
a duty to exercise that power. The Public Protector in terms of section 7(1) of the Public Protector Act is permitted to
determine the way in which a complaint is dealt with and the procedure to be followed in investigating a complaint
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but it does not allow for the Public Protector to decline
to an investigation at all.
In particular, the Public Protector cannot be selective in
the cases she chooses to investigate and also cannot be
subjected to pressure by any person not to investigate
a complaint. This ensures that complaints relating to
abuse of public power and corruption are investigated,
exposed and remedied. While the Public Protector has
the power to take remedial action, she also has a duty
to take remedial action that provides a proper, fitting,
suitable and effective remedy for whatever complaint
and against whomsoever the Public Protector is called
upon to investigate. The Court found that the Public
Protector had failed to take remedial action which
fulfilled these criteria.
6.2.5.2

Investigative powers of the public protector

Section 7 of the Public Protector Act describes the investigative powers of the Public Protector. In terms of this
section, the Public Protector has extensive investigative powers, including the power to subpoena any person to give
evidence or produce documents. The Public Protector also has the power to enter or authorise another person to
enter any building for the purposes of investigation. Under section 7(3), the Public Protector can also call upon any
other person in government to assist her with the performance of her functions. This could also include instructing
such a person to investigate and report back to her. The Public Protector in the Vrede Dairy Project investigation was
found not to have used her powers to subpoena bank records or accounts from the Department or Estina, nor did
she subpoena any of the implicated officials to answer questions under oath or produce records or documents. The
Court thus held that the Public Protector had failed to comply with section 6 of the Public Protector Act and section
182 of the Constitution because she failed to properly investigate or adopt the stance of a proactive investigator. She
contravened section 6(4)(a) and 6(5) of the Public Protector Act and section 182(1)(a) and (b) of the Constitution
6.2.5.3

Budgetary constraints as a defence

In establishing whether a public functionary – in this case the office of the Public Protector – can use the defence
of budgetary constraints which preclude it from fulfilling its constitutional obligations, the Court followed the
Constitutional Court in Rail Commuters Action Group34 and Blue Moonlight,35 where the Court adopted a contextsensitive, reasonable standard. A functionary must show that it has taken all reasonable measures within its available
resources to fulfil its constitutional obligations. The Public Protector was found not to have adequately set out
supporting facts to illustrate why a proper investigation could not be accomplished. Furthermore, Treasury’s report
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34

Rail Commuters Action Group v Transnet Ltd t/a Metrorail 2005 (2) SA 359 (CC).

35

City of Johannesburg Metropolitan Municipality v Blue Moonlight Properties 39 (Pty) Ltd & another 2012 (2) SA 104 (CC)

LITIGATING LAND AND HOUSING IN SOUTH AFRICA  LESSONS AND REFLECTIONS

and the provisional report, for which much work and investigation had already been conducted, could have been used
by the Public Protector to limit the expense incurred to complete her investigation properly and adequately.
6.2.5.4

Power of the public protector to refer a matter

In the provisional report compiled under Thuli Madonsela, one of the remedial actions stipulated was to refer the
matter for further investigation by the Special Investigating Unit to conduct forensic investigations into serious
maladministration, improper conduct and unlawful expenditure and to the Auditor-General to conduct a forensic and
due diligence audit verifying the expenditure of public money. In the final report, this remedial action was removed.
The Public Protector stated that she had removed this remedial action because she considered that she did not
have the power to instruct the Special Investigating Unit or Auditor-General to investigate on her behalf. The Court
confirmed that the Public Protector’s view was inaccurate. The Public Protector has the legal power to instruct
the Special Investigating Unit or the Auditor-General to investigate. Section 6(4) (c) of the Public Protector Act
expressly empowers the Public Protector to, at any time prior to, during or after an investigation refer the matter to
the appropriate public body or authority to make an appropriate recommendation.

6.2.6

Working with clients

LRC represented an institutional client, the Council for the Advancement of the South African Constitution (CASAC).
CASAC is a voluntary association, established as an initiative to advance the South African Constitution and a
platform for democratic politics and the transformation of society. It is comprised of progressive people from a
range of sectors, and its advisory council and honorary members include senior advocates, academics, activists,
former Justices of the Constitutional Court, and current and former university vice-chancellors. CASAC brought the
application in its own interest and in the public interest. Representing an institutional client such as CASAC for this
litigation meant it was instrumental to the litigation strategy and had the capacity to provide the reports which were
used as annexures in the court papers – such as the reports by amaBhungane which detailed the maladministration
and corruption which marred the Vrede Dairy Project. LRC enjoys a working relationship with CASAC and the executive
secretary, Lawson Naidoo, ensured good news coverage of the legal developments.
Our institutional client shares the commitment to the
many communities who may rely on the Public Protector
to vindicate their rights. The judgment sends a clear
message to the Public Protector that she must act
independently and impartially in fulfilling her duties and
in instances where she fails to do so, she will be held
accountable. This case was an example of how public
interest strategic litigation can have a wide impact not
only on the applicant in the case but on society more
broadly. Although this was a particular report of the
Public Protector which was being challenged, the impact

of the judgment extends beyond this report – it also
means that any other investigations that are conducted
by the Public Protector on behalf of those who have
suffered as a result of misuse of public power, must
be conducted thoroughly, honestly and must include
all corrupt state employees. The remedy prescribed in
the report must also be one which is appropriate and
fitting to the subject matter of the investigation. The
value of this litigation is that it sets out the standards
against which the Public Protector must be measured
when investigating and reporting and therefore has the
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ability to influence further investigations of the Public
Protector positively as she is made aware of the consequences of producing watered-down reports.
It was also made clear in the judgment that the beneficiaries ought to have taken centre stage as they were
the direct victims of corruption and maladministration.
The result of this public interest strategic litigation
has emphasised the importance of placing the vulnerable and disempowered at the centre of the Public
Protector’s investigations and not side-lining them.

CASAC played a key role in advocacy leading up to the
case being heard in the Pretoria High Court and posted
media statements on their website and social media.
CASAC highlighted the plight of the vulnerable that
were negatively impacted by the maladministration and
corruption which marred the Vrede Dairy Project, and
the failure of the Public Protector to hold the implicated
officials accountable.

6.2.7

Strategy successes and failures

Media coverage post-judgment also means that the principles established in the case – namely the duty of the Public
Protector to investigate complaints properly, act independently and fulfil her constitutionally mandated duties – have
been communicated to many people to raise awareness of the standard to which the Public Protector must be held.
Having a joint hearing with Democratic Alliance meant
that there were two applicants in separate cases
challenging the Report on different grounds thereby

6.2.8

increasing the pressure and attention to the matter.
This led the Public Protector to complain of a political
plot against her.

Implementation of the judgment

Following the order of the Pretoria High Court, the Public Protector lodged an application for leave to appeal. This
application was dismissed by the Pretoria High Court and the Public Protector subsequently petitioned the Supreme
Court of Appeal. CASAC, represented by LRC, opposed this most recent application, which was dismissed by the
SCA. The Public Protector has now appealed to the Constitutional Court which CASAC has instructed LRC to also
oppose.
The Costs Order that accompanied the declarator and
review has a direct impact on the Public Protector
because it required her to pay 7.5% of CASAC’s and the
DA’s costs in her personal capacity. This could add up
to a substantial sum of money.
The Pretoria High Court’s judgment emphasises the
enormity of the Public Protector’s failure to issue a
report which properly identified the high-profile individuals who profited at the expense of poor communities.
The office of the Public Protector was established
to investigate abuses of public power particularly
for the purpose of protecting people who have been

adversely affected by it. The enormity of the hardship
visited upon the communities who were promised jobs,
empowerment and skills development but were then
let down because of maladministration and corruption,
cannot be under-emphasised. The failure of the Public
Protector to recognise this or to hold those responsible
accountable, only disadvantages the intended beneficiaries further. The judgment makes it clear that in
instances where the Public Protector fails in her duty to
protect the vulnerable by investigating fully and holding
the implicated officials responsible, she will be held
accountable.

Figure 18: Image source: https://www.news24.com/news24/southafrica/news/public-protectors-investigation-into-vrede-dairy-farm-at-anadvanced-stage-20200129
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6.3

6.3.1

STELLENBOSCH SMALL FARMERS: LAND
REDISTRIBUTION
Case information

Section 25(5) of the Constitution obliges the State to “(t)ake reasonable legislative and other measures, within its
available resources, to foster conditions which enable citizens to gain access to land on an equitable basis”. This means
that at all spheres of government, the administration must adopt policies and laws that make it easier for people
previously excluded from rights in land, to get such rights in order to bring about greater equity in land distribution
in South Africa. This obligation is aimed at addressing and providing redress for past discrimination which saw
the extensive expropriation of black-owned land and the non-recognition of indigenous forms of ownership by the
colonial and apartheid governments.
Shortly after the adoption of the Constitution, the
LRC started advocating for commonage land, held at
local government level, to be made available to black
farmers seeking land. Commonage land is land that
was given to municipalities over decades of colonial
and apartheid rule. The land could not be sold but had
to be kept in ownership by the municipality in perpetuity
and had to be utilised for the good of the community.
Prior to democracy, that was interpreted as the good
of the white community. Most commonage land was
leased out to white commercial farmers or used for
recreational activities.
While every municipality in South Africa has commonage land, the size varies greatly and there remains
some uncertainty as to exactly how much is available.
In the Northern Cape, municipalities have between
30 000 and 40 000 hectares of commonage land, while
in the Southern Cape, where the land is much more valuable because of access to water, a district would have
around 1500 hectares available. The LRC argued that
commonage is ideal for land reform purposes because
it already belongs to the state and therefore does not
need to be bought, and leasing it out to black farmers
would comply with the title obligations of using the land
for the good of the community. It is also situated close
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to towns, which provides upcoming farmers with easy
access to markets. In addition, the state is in a good
position to manage the land: all municipalities already
manage several lease agreements and public buildings.
Thus, in 1997, the national government adopted a
commonage policy at the national level. According to
the White Paper published that year:
“In large parts of the country, in small rural towns
and settlements, poor people need to gain access
to grazing land and small arable / garden areas in
order to supplement their income and to enhance
household food security. The Department of Land
Affairs will encourage local authorities to develop
the conditions that will enable poor residents to
access existing commonage, currently used for
other purposes. Further, the Department will provide
funds to enable resource-poor municipalities to
acquire additional land for this purpose.”
Municipalities, however, had become accustomed to
the income they were generating through leasing out
their commonage land. They were less than enthusiastic about now making that land available for land reform
purposes where they would forfeit market-related
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rentals. Municipalities also baulked at the idea of getting involved in land reform, something that they preferred to be a national and provincial competency only.
When a commercial farm operation in the wealthy wine
town of Stellenbosch decided to sub-lease 65 hectares
of the commonage that they were leasing from the
municipality to upcoming black farmers, the LRC was
asked to become involved. The brief was to secure the
tenure rights of the farmers, but also to develop it as a

6.3.2

model for how land reform might work on commonage
land across the country. The Stellenbosch Municipality
owns some of the largest tracts of high value Municipal
commonage land in the country – 1700 hectares worth
in the vicinity of R1.5 Billion. This land was granted free
of charge to the Municipality during the 1800’s.

Legal principles

Early on, the LRC realised that securing the rights of individual farmers in communal arrangements on commonage
land and in other land reform projects will be critical in ensuring the success of land reform projects. It means
determining who gets how much of what – and how to enforce that. Part of the determination process concerns
working out a procedure for the allocation of rights and then allocating it. The key part of “determination”, the LRC
argued, concerns the formalisation of the rights into legally enforceable terms while considering family and community
interests. Where a redistribution land reform project generates profits for distribution, rights determination would
involve ensuring that the rights to receive such benefit are defined. Members of a project may decide not to distribute
profits but allocate it towards the payment of bursaries, community facilities and preferential access to employment
opportunities. Even in such cases, the determination of rights remains pivotal. When land redistribution projects are
reviewed, therefore, rights determination is crucial in assessing the success of the project in respecting, protecting,
promoting and fulfilling the members’ rights.

6.3.3

Working with clients

Peter Stone was born 60 years ago in Jamestown, a working-class village outside Stellenbosch, home to the highest
number of millionaires per square kilometre in South Africa. Stone comes from a long line of small-scale farmers. His
grandfather and great-grandfather produced strawberries. His father, feeling the pinch of the lack of access to land
for black people, found a day job working in a bar. But his life was his garden, where he cultivated strawberries and
carrots. Stone started farming as a child, returning from school each day to tend and water the garden. It was what
he wanted to do with his life. In 1978, with no prospect of gaining access to land for tilling, Peter started working for
Distillers Wineries. He quickly worked his way up to the position of supervisor and remained in the wine industry for
a decade.
But all he really wanted to do was grow things.
His opportunity came in 1989, when he moved to
Johannesburg to manage the hydroponic tunnel section

of food producer Dew Crisp. He was growing tomatoes,
cucumbers, and peppers. Stone was back on track.
In 1995, Dew Crisp sent him to Paarl in the Western
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Cape to start a new hydroponic farm growing tomatoes
and peppers there, and his knowledge and experience
grew. But in the intervening years, the overlords of
his hometown of Stellenbosch had seen the winds
of change blowing across the country and, like many
local authorities, decided to take cynical action. By the
early 1990s, Stellenbosch municipality was the largest
landowner in the area. Its land wealth stemmed in part
from all the commonage land it owned. Shortly before
the 1994 elections, the municipality (like others at the
time) entered into long-term leases with commercial
farmers in the area for thousands of its state-owned
hectares, “safeguarding” the land from the equitable
redistribution that was surely on the cards.
Thus, when the national Municipal Commonage Policy
was signed in 1997, Stellenbosch municipality’s land
was conveniently tied up in long-term leases. The iconic

Spier wine estate decided to take matters into its own
hands. They wanted to utilise the public land awarded
to them prior to 1994 to start their own “land-reform”
project. Spier entered into a joint venture with Dew Crisp
to grow organic vegetables on the land and headhunted
the most talented and experienced black vegetable
farmers they could find. Naturally, Stone was one of
them. By 1999, he was farming “op die oop grond” [on
open soil].

to each farmer. Stone moved on to his five hectares
in October 2002. The first Saturday after moving on
to the land, Stone recalls, the small farmers invited all
the big commercial farmers in the area to come and
meet with them to discuss how they might tap into

However, the land made available for the venture
turned out to be unsuitable and by 2002, Spier and Dew
Crisp ended the project. Stone asked to be allowed
to continue farming on the land, knowing that it was
likely his only chance of accessing a bit of land in the
winelands. Spier decided to make another piece of
“their” state-owned land available to Stone and about
six other farmers in the project, allocating five hectares

The LRC assisted the farmers to set up a trust: five amongst them were elected to serve as trustees while they were
all beneficiaries. The trust held the lease agreement and the intention was for the trust to procure funding on behalf
of the group, engage with the Municipality and manage the communal assets (for example, a tractor). The trust deed
included a list of agreed rules that would protect the rights of every farmer but also created reciprocal obligations.
The most immediate need of the farmers was access to sufficient water rights on the land for vegetable farming and
a proper reticulation system to use the water effectively. Stone and the others had skills, knowledge and experience,
but no capital.

Figure 19: Stellenbosch winelands (stock image)
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existing networks and shared resources. Only one
farmer showed up, Stone says. To this day, that farmer
tries to help where he can, allowing the small farmers
to rent equipment, for example.

The LRC intervention

They embarked on this journey with some excitement
in 2003. Little did they know the struggle that was
ahead. In many ways, the story of Peter Stone and the
other farmers on Farm 502BH became the story of
land reform in South Africa. First, the trust asked the
municipality, as landowners, to apply for funding from
the department of land affairs or DLA, as it was known
then. In July 2005, the DLA confirmed that it had the
funding the municipality needed to install the water
infrastructure. All it required was an application. The
municipality agreed to formulate one, but did not. A
year later, the trust got the DLA to agree that it could put
together the application on behalf of the municipality.
Two years of inaction later, it transpired that a “turf war”
between the municipality and the DLA over who could
claim credit for the project was holding things back.
As a university town, the farmers were surrounded by
resources in goodwill that they could leverage. The
Sustainability Institute, attached to the Stellenbosch
University, and a local group of engineers intervened
voluntarily on behalf of the trust and, by the end of 2009,
the application was finally completed for approval by
the municipality. But the item dealing with its approval
was removed mysteriously from the agenda of the

mayoral committee meeting and it took another year for
the municipality to submit the application, at the end of
2010. In the meantime, Stone continued farming with
too little water on too little land. But at least he was
farming.
The LRC lawyers would meet the farmers in their
abandoned and half-built pack shed (another misconceived governmental project) on the land every
Thursday, when they would discuss their issues. Stone
always hovered at the entrance to the shed, passionate
about discussing ways to get the farmers out of their
quandary, but also impatient to get back to the land. He
was always threatening to give up, but we all knew he
wouldn’t – that’s not who he is. At the time, the farmers
had started raising funds where possible to put up
tunnels, taps and small sheds. But with no means of
keeping the local tikkoppe [crystal methamphetamine
addicts] off the unsecured land, everything was stolen
as soon as it arrived.
Buyers were lining up to contract Stone, the organic
black farmer, but with uncertain access to water and no
proof of security of tenure on the land, he could never
commit. Kobus Pienaar was right: as a small farmer and
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member of a collective, Stone needed to have a lease
agreement in his own name showing that he would be
on the land for a reasonable period of time. But in the
eight years that they had been asking the Municipality,
they could not get them to move. In September 2011, the
renamed Department of Rural Development and Land

6.3.5

Reform, or DRDLR, told the farmers that because it took
the municipality a full five years to submit their funding
application, the department’s policies had changed by
the time they received it, and the application no longer
met their requirements. They were told to do it again.

Strategy success and failures

Around this time, the minister of tourism who was still passionate about commonage and land reform, Derek
Hanekom, visited the land. He told officials from the DRDLR and the municipality who were in attendance that support
for the project was a “no-brainer”. Wilmien Wicomb, the LRC attorney dealing with the matter recalled the following: “I
have vivid memories of that day. I had managed to persuade the minister to come out to the land, introduced him to the
farmers and facilitated the day. I had lost all patience with both the municipality and the department for the way they
were treating my clients and had hoped that a political manoeuvre like embarrassing the officials by a minister’s visit
would spring them into action. Looking back, I think that was not strategic: however justified my outrage, I now know
that it probably didn’t help my clients. One rarely embarrasses powerful people into action. I remember being annoyed
at my clients for being deferential to all the government officials present. I wanted them to stand up and challenge
them. I didn’t yet understand that I was in the privileged position of losing my cool and, potentially, losing the battle,
because my livelihood did not depend on it.”
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In June 2012, Stone and the other farmers were invited
to meet the latest bunch of consultants that the DRDLR
would pay to put together a new application – to be
submitted back to the DRDLR. Additionally, meeting
minutes distributed accidentally revealed that the municipality had blamed the failure to access funding for
the land on the farmers. They are difficult, the minutes
said. They have opinions. They are not grateful for the
little we do for them. Worse than that for Stone was the
thought that money that could have been used to install
water pipes was diverted to pay service providers to
repeat work that had already been done.

application. Wilmien Wicomb recalls the following:
“Here I observed a disdain and disrespect towards
Stone and the others, the likes of which I only ever saw
matched by the attitude of the municipal official who
had been in charge of all property in Stellenbosch since
before the new South Africa. I can recall a moment
when, frustrated at the insistence of the officials that
they be taught how to farm, one of Stone’s colleagues
pointed out that the seven small farmers had more than
a 150 years of farming experience between them. We
are not interested in your CV, the chair of the meeting
responded. This time, I bit my lip.”

Two years later, the expensive application went missing
from the DRDLR offices. The municipality was asked
to start over, yet again. But as the DRDLR’s policy had
changed again by then, the farmers were now required
to have a “strategic partner”, someone to teach them
how to farm. During this time, LRC attended meetings
of the DRDLR committee tasked with approving the

The strategic partner approved by the department was
a group of unknowns with no actual farming experience,
whose proposal included building the self-esteem of
the farmers – at a considerable cost. All the farmers
needed was water. Stone and the others refused to
be forced into this relationship. It was 2015. They had
been eking out a living on the land since 2002. Enough
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additional time had been wasted by this point to ensure
that the DRDLR’s policies had changed again, ushering
in new requirements. Since 2005, Peter has been promised money under three consecutive new policies. He
has received nothing.
There were moments of hope. Around 2013, a new local
development official was appointed at the municipality,
the kind of person who proves that you only need one
good soldier to win a war. But she was pushed out when
she criticised the way the municipality went about
developing a new land policy. She had every reason to
criticise. The service provider appointed to facilitate the
public participation process – you guessed it, a couple
of white guys – invited the LRC to a participation session. Wilmien Wicomb observed the following: “There
were many local white commercial farmers and those
representing their interests. I quickly realised that I had
been invited to represent the interests of small farmers,
instead of the farmers themselves being invited.”
The process required all participants to write their
vision for land use in Stellenbosch on little cards. The
participants then had to put stickers on the cards with
which they agreed. When I pointed out to the facilitator
that the process was flawed, given the skewed representation in the room, he responded that it “worked
well in Sweden.” A couple of years ago, the municipality
finally acceded to the farmers’ longstanding request
to appoint someone to specifically manage access to
commonage land for small farmers. But the appointment was inappropriate. The first text message sent
to Wilmien, as the legal representative of the farmers
read: “Die kleurlingman het geen dissipline nie” [The
coloured man has no discipline].
She recalls that being a moment that brought her to a
breaking point. “At the time, I had been fighting alongside
the farmers for 10 years. They still did not have lease
agreements in place, had not secured the funding for
the water infrastructure they so desperately needed, and
the dream of using the project as a blueprint to expand

across the municipality seemed impossible. In the process, I had made several enemies, and was proud of it.
Despondent, I wrote a piece chronicling the saga and my
disappointed exit from it for an online newspaper. The
article, surprisingly, went viral. I got phone calls from
Peter Stone and some officials at the municipality who
had all been summoned by the mayor to explain. The one
thing I did with no intention of making a difference, but
simply to vent my frustration, appeared to have been the
right thing at the right time.”
It appears that attitudes towards the farmers then
improved. Suddenly, everything was possible. In the
last couple of years, the lease agreements that we had
proposed years ago were finally signed and a municipality-wide commonage policy was adopted. The things
the LRC had dreamed of, finally happened. That could
of course have been for many reasons, including a
change in the political make-up of the municipality and
the fresh outlook of new officials. Was the combative
approach that we had followed for years, while justified,
strategically sound?
We would speculate that in struggles such as these
where litigation is unlikely to ever be on the cards, a
different skillset and approach may be required from
the lawyer. The farmers could never really claim that
a clear constitutional right was being denied – it was
always just being delayed. Something was always
on the cards, however remote, but enough to make it
difficult for a court to intervene. In such circumstances,
lawyers must be able to improvise and, above all, pick
their battles carefully. In other words, it is not always
wise to speak truth to power when you need the power
to cooperate. Above all, it is the interest of your clients
that you are serving. We know that Peter, in particular,
enjoyed having a bulldog in his corner and there can
be no doubt that there is something empowering about
that. But even he would choose long-term success
above the short-term satisfaction of putting officials in
their place. If only we could do it all over.
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7

7.1

DWESA-CWEBE COMMUNITY CASE
STUDY: CUSTOMARY FISHING RIGHTS

Case information

For at least 300 years, seven communities descended from the royal lineage of the Xhosa lived on the East Coast
of South Africa in the area today demarcated as the Dwesa-Cwebe Nature Reserve. The area is on the banks of the
Mbashe River, close to where Nelson Mandela was born and raised. It was “annexed” by the British in August 1885.
Soon after, Mfengu people came to settle on the Dwesa side of the Mbashe River.
The exquisite beauty of the virgin forests surrounding
the mouth of the Mbashe River quickly caught the
attention of colonists. As early as 1893, British
authorities began demarcating the Dwesa and Cwebe
Forest Reserves on both banks of the river. Between
1898 and 1931, forced removals relocated all the local
villages. However, the removals took five decades
to be finalised because of resistance from the local
villages. The areas to where people were relocated had
poor quality soil and lacked the necessary resources
for cultivation, so communities kept returning and
re-establishing themselves on their former land. These
communities were relocated a second time in the early
1980s because of the ironically named ‘betterment’
schemes of the apartheid government which forcefully
encouraged ‘villigisation.’ This is where most villages
are still located today.
From around 1995, the first democratic government of
South Africa identified the Dwesa-Cwebe area as a flagship for its land restitution programme. The sense of
euphoria and possibility that came with the promise of
a new democratic era inspired an ambitious settlement
proposal. It would not be slowed down by unnecessary
complexity. The government created new representative
structures within the community to facilitate the return
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had still not completed the land restitution they had
promised. Instead the initial Land Trust structure had
been replaced with successive structures and multiple
court cases emerged as mistrust and allegations of
mismanagement tore the community apart. On the
ground, poverty and desperation had only increased.
At a meeting of NGOs working in the Eastern Cape in
July 2011, fieldworkers from the Transkei Land Service
Organisation (TRALSO), an organisation that was pivotal in supporting the community towards the restitution
of their land, bemoaned the tragedy that was unfolding
despite the successful land claim. Members of the
Dwesa-Cwebe community were routinely arrested,
charged and fined for trespassing inside the Reserve

– the land they now owned – and were harassed and
even shot at for attempting to fish inside the Marine
Protected Area that forms part of the Reserve.
Despite such ordeals, community members kept entering their land with hand lines and buckets as the fish
and mussels in the ocean was the only source of protein
of this, the poorest district in South Africa at the time.
At the time, the trial of three local fishers from Hobeni
village in Dwesa-Cwebe charged with trespassing and
attempting to fish had been pending since September
2010. On the face of it, it was a criminal case about
fishing. But in the context of this community’s decades
long struggle it was the culmination of much more. The

of the land, ignoring the various customary governance
structures that still existed within the community. The
Restitution Commission decided to combine all seven
villages removed over the previous decades for the purposes of demarcating the Reserve and created a new
community called the ‘Dwesa-Cwebe community.’ This
new community was given legal personality and was
represented by a Land Trust that in turn represented the
seven villages. As part of this structure, each village
created a separate communal property association.
The creation of the ‘Dwesa-Cwebe community’ glossed
over the fact that the only commonality amongst its
members was the shared history of dispossession from
the same area. The villages are spread out over a large
area, made all the more vast by the inaccessibility of
various parts of the ‘community’ by road. The villages
have different histories of lineage, of settlement in the
area and of dispossession. They also had markedly
different histories of reaction to and interaction with
the authorities – some exceedingly vigilant and even
militant, while others had never produced a single
protest.
By the time the LRC encountered members of the DwesaCwebe community in 2010, the national government
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Figure 20: David Gongqose (Image: Groundup)
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Settlement Agreement by which the land was returned
to the communities in terms of the Restitution of Land
Rights Act was signed in 2001. Since then, the title deed
had not been transferred, none of the co-management
principles had been implemented and the community’s
promised access to the Reserve and its resources were

7.2

even more violently curbed than in 2001. In the eventual
judgment of the Elliotdale Magistrate in the case of the
three fishers, he described the signing of the settlement
agreement as the point at which “the goodwill towards
[this community] appears to terminate”. The successful
land claimants were trespassers on their own land.

Legal Principles

Looking for the first time at the history and facts of this community, what struck us as lawyers is that their rights to
access to the resources inside the Reserve did not derive from the Settlement Agreement. These were customary
rights to access the marine and other resources. In line with the recognition of such rights on behalf of indigenous
communities in Canada, Australia and New Zealand and given the exciting gains in customary law jurisprudence in
South Africa under the Constitution, the time appeared to be ripe to assert the recognition of customary property
rights. Using it as a defence in a criminal trial of three fishers charged with contravening a statue that prohibited
fishing in a Marine Reserve was bold: we would need the Court to accept that, despite a statutory prohibition on
fishing, the customary rights to access to resources in the Reserve continued to exist despite such prohibitions.
Consistent with the common law doctrine of aboriginal title and rights, we would argue that if the customary rights
of this community were not explicitly extinguished – by the legislature, for example, first recognising these rights
before regulating them out of existence – then they did not cease to exist. The fishers were thus acting lawfully, we
would argue, in terms of customary law.
The case had the potential to have a massive impact
on property rights to various resources: land, minerals,
forestry and, of course, marine resources. We went
on record to defend the three fishers and defended
them in their criminal trial in the Elliotdale Magistrate’s
Court. A Magistrate’s Court cannot make findings on
constitutional issues and therefore could not entertain
our argument challenging the constitutionality of the
Marine Living Resources Act 18 of 1998 (“MLRA”) for
extinguishing our clients’ customary rights. The fishers
were thus found guilty. We appealed this finding and
simultaneously launched a review to the Mthatha High

Court for the declaration of the Dwesa-Cwebe Marine
Protected Area to be set aside because it ignored both
our client communities and their customary rights.
After the Mthatha High Court dismissed both the appeal
and the review applications (finding that the MLRA did
not extinguish our clients’ customary rights to fish), we
appealed the matter to the Supreme Court of Appeal. At
first, leave to appeal was rejected. We decided to take
the unusual step of petitioning the President of the SCA
for a special reconsideration of the case. In an equally
unusual outcome, she granted reconsideration.

7.3

Judgment

In a ground-breaking judgment for the protection of customary property rights, the SCA held that our clients were
exercising their customary right to fish and were therefore acting lawfully when caught inside the MPA. In overturning
the convictions, the SCA held that the lawfulness of the conduct of the appellants could not be determined in terms
of the MLRA or common law, but in terms of customary law. If parliament wants to extinguish those customary rights,
they must do so in a clear and justifiable manner through legislation. Simply ignoring customary rights, like the MLRA
did before its amendment in 2014, cannot amount to extinguishing those rights. Indeed, the Constitution provides
those customary rights “special protection”, the Court found.
Schippers, AJ, writing for a unanimous Court, held that:
“These rights and practices [of customary fishing]
were extant long before the MLRA came into force
in September 1998 and are subject to significant
regulation by customary law. Customary rights
and conservation co-exist. And it is important to
remember that as regards conservation and longterm sustainable utilisation of marine resources
in the MPA, the Dwesa-Cwebe communities have a
greater interest in marine resources associated with
their traditions and customs, than any other people.
[…] It is true that the right to culture cannot be exercised in a manner inconsistent with other rights,
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The judgment set an important precedent not only for
communities accessing marine resources in terms of
customary law, but also those accessing land and other
natural resources in terms of the customary law of
their communities. It brings, in the words of Schippers
AJ, “customary law, which has not occupied its rightful
place in this country, directly to the fore”.

Working with clients

For a community to assert its rights arising from customary law, it must prove that it has a customary system (e.g.
one that includes rules relating to the governance of resources) and that the system recognises rights (e.g. rights
to access and use of natural resources). It is not an easy case to make. However, it is the kind of case that depends
almost entirely on the history and knowledge of the community itself. As such, we have learnt, building this kind of
case and presenting it in court provides a unique opportunity for building community organisation as part of the
litigation strategy.
Proving the existence of a customary system of governance and shared property rights also exposes the
artificial and problematic nature of statutory definitions
of ‘community’ that are insensitive to realities on the
ground and that aim to lock rural people into a single
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and that environmental protection and conservation
mandated by s24, self-evidently is a valid legislative
concern. But that is not the end of the Constitution’s
protection of customary rights. It also protects
them from interference, other than through specific
legislation contemplated in [the Constitution].”

community identity. The Dwesa-Cwebe community,
defined in terms of the Restitution Act, did not share a
customary governance system, neither did the communities recognised in the area as ‘traditional communities’
in terms of traditional governance legislation. Rather,
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the system had operated for generations amongst the
families in the locality of Hobeni who went to sea to
fish. Not everyone in the geographical area did so.
Building an understanding of this local system entailed
multiple focus group meetings with the men, women,
and elders of Hobeni – sometimes in one group,
sometimes separately – to discuss the customs of
the community. We were extremely fortunate not to
have to enter these meetings ‘cold’: Prof Derick Fay, an
American anthropologist had spent years doing fieldwork in the area and had written extensively about the
local land histories. In addition, a South African expert
on small scale fishing communities, Jackie Sunde, was
completing extensive research in the area. Both were
called as expert witnesses during the trial.
LRC lawyers sat down with the fishers of Hobeni
for the first time on 20 January 2012. None of the
houses in Hobeni had electricity despite power lines
running through the village to service the one tourist
hotel inside the Reserve. We drove our car up to the
window of the meeting room and charged laptops on
the car battery. We asked those present to recount their
personal histories and their memories of fishing. The
elders took turns recounting their childhood days when
they learned not only to fish but to fish within the system
of that community. Under this management system,
rocks had names and belonged to families. Fishing was
done by the men and the harvesting of mussels by the
women. Access to the sea was regulated by knowledge
of the resource and how to utilise it: people only went
to sea if they understood the ocean. Above all, no-one
would catch more than what they could carry. The sea
was also about a lot more than fish and mussels, the
elders explained. It was an integral part of their culture
and religion: the ancestors live in the sea within the
Reserve and must be honoured there. Twins must perform specific rituals in the ocean. Traditional healers
must go to the sea to become fully qualified. The sea
water made the women fertile.
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At first, only a few fishers – all men – had the courage
to speak. But as the onlookers observed the LRC’s
enthusiasm at hearing the details of their history, their
customs relating to the sea and the internal rules of the
community, more and more community members, including the women, joined in. They sensed that this was
their moment. We never struggled to fill a room with
people whenever we returned to seek more information.
Wilmien Wicomb, the LRC attorney on record, recounts
the following: “As community members became more
forthcoming with their information, I became more and
more greedy. I wanted the community members to articulate their rights in the words of lawyers. “So where did
your rights to fish come from?” I asked. “Who gave it to
you?” I wanted them to answer that their rights were not
given to them by the government, but that their rights belonged to them because of their history and customary
practice in the area. I kept pushing, asking the question
in different ways. Finally, one of the older men looked at
me and said (as translated to me):
“You are using the wrong words. We didn’t have a
‘right’ to fish. Fishing was simply life. What you call
‘rights,’ for us was simply a part of life. It is you who
use this language of rights. We don’t know that. We
want our life, but if we can’t have that, then maybe
at a minimum we can have these rights to fish that
you are talking about.”
When it came to choosing witnesses to establish the
customary system of the community at trial, David
Gongqose, the most experienced of the three accused
fishermen, emerged as an obvious candidate.
David was born in 1962 in Hobeni. While his family
had been relocated there before his birth, he lived
through the second relocation. He grew up fishing
with his father and grandfather. With money earned
from fishing, David’s father was able to send him to
school. David completed grade seven before he had to
drop out to help support his family by fishing. When he
was twenty, he left the village to work in the mines. He
did not last long, yearning for the ocean, and instead
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moved to Cape Town, where he worked on the boats.
But whenever possible, he returned to Hobeni to fish. In
2005, when his father passed away, he moved back to
Hobeni permanently as is expected of a son. He fished
to support his four children and ailing mother. The night
he had been caught, he was planning to catch a couple
of fish to pay the debts that the family had incurred on
account of his father’s funeral.
We knew about a woman, Vuyelwa Siyaleko, who was
a mussel harvester but also a sangoma (traditional
healer) in training. She was attending the meetings.
Like all the other women, even the very elderly ones,
she sat on the floor at the feet of the men. She hardly
spoke, even when prompted. On paper, she seemed like
a perfect candidate to give evidence about the spiritual
relationship of the people of Hobeni to the sea. But
could we ask that of her? When the idea was raised in
one of the meetings, the men in the room looked visibly
surprised and confused. But Vuyelwa, unexpectedly, did
not baulk at the idea. She would do it.
We did not anticipate that the state prosecutor would
treat the fishers, our clients, like despicable criminals.
We thus could not prepare Vuyelwa for the barrage of
questions she would have to face. Wilmien Wicomb
recalls how she “will never forget sitting at the front of
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the courtroom watching Vuyelwa in her traditional dress
in the witness stand. Behind me sat every community
member from Hobeni and beyond who was able to cram
themselves into the courtroom, watching.” The prosecutor, who liked to stand with his one foot on a chair,
elbow on his knee, leaning towards the witness, interrogated Vuyelwa as if she was on trial. If she was rattled,
it didn’t show. Rather, she answered every question with
a quiet and calm confidence that completely unsettled
the prosecutor.
At one point, the prosecutor was hoping to show that,
while Vuyelwa might be right about the sacred role
that the sea and seawater play for the Hobeni people,
it could be any seawater and any access to any part
of the ocean. To this line of questioning, Vuyelwa
answered that she is “told” where specifically she must
go to sea to perform rituals. Clearly not expecting the
answer he was going to get, the prosecutor asked, “Who
tells you where to go?”. “The ancestors,” she answered.
The prosecutor threw his hands in the air exclaiming
sarcastically, “Are you telling me, ma’am, that your
ancestors –” at which point he stopped abruptly. He
was simply not able to engage with something he could
not understand.

Strategic successes and failures

Wilmien Wilcomb reflected that “One should be very careful to make grand statements about defining moments.
However, I can say without a doubt that the Vuyelwa that I encountered in later years played a different role in that
community than before they watched her speak truth on their behalf to power. As I returned to the community again and
again as the case made its way through the High Court in Mthatha and the Supreme Court of Appeal in Bloemfontein,
the crowds at the meetings grew bigger and rowdier. But now, far from sitting on the floor at the feet of the men, staying
quiet, Vuyelwa would stand in the front of the room and confidently bring the crowd to order.”
David Gongqose also rose to prominence through his
role in the case. His was a more complicated path,
however. He became a symbol of resistance in Hobeni

and beyond and was able to mobilise resistance in
pockets of the greater Dwesa-Cwebe communities.
The government, scrambling to end the legal action,
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visited the area by helicopter shortly after the trial
and subsequently kept in constant contact with David
telephonically as an attempt to broker peace. Being
elevated to such a politically powerful role through the
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litigation, David increasingly attracted the attention and
wrath of the ‘official’ leaders of the community, such as
the traditional leaders and land trustees.

8

EXTENSION OF SECURITY OF TENURE
ACT 62 OF 1997

8.1

POMONA CASE STUDY: THE PRINCIPLE
OF “JUST AND EQUITABLE” IN EVICTION
PROCEEDINGS

Post judgment and lessons learnt

Indeed, when eight years after their arrest, the Supreme Court of Appeal in Bloemfontein found that the Hobeni
fishing community had customary rights of access to the resource that had not been extinguished by the legislation
prohibiting fishing, the victory had far more legal than practical significance. By then, regulations had been published
recognising the customary fishing rights of the fishers of Dwesa-Cwebe communities. Renewed efforts had been
made to further the implementation of the settlement agreement. The struggle of the community had made the
national newspapers and was even officially mentioned at the United Nations.
But it has not been all good news. The harassment has
still not stopped, and the settlement agreement has not
been implemented. Most recently, the frustration of the
youth in the area boiled over into protests which led
to further arrests. Some of the youth have also come
to resent David and other elder fishers, wanting them
to be more militant against the forces of oppression.
Blaming them for the, sometimes compromising,
survival strategies they have adopted over decades of
living in the poorest district of South Africa.
In such a complex community, the danger of inflaming
tensions is real. As lawyers, we consciously tried to mitigate this risk brought about by our presence through ensuring absolute transparency. Before calling a meeting,
we would notify every possible party within the greater
community– even those structures whose legitimacy
or intentions were doubted. Minutes of meetings were
recorded, typed, and distributed across the villages.
In addition, we tried to dissociate ourselves from any
factions within and beyond the community boundaries

– some even involving other NGOs. This strategy was
specific to this community; in many other cases where
traditional leadership structures undermine community
agency, the LRC intentionally sidesteps the leadership
and even represents community members against
those structures. But the LRC felt that the dynamic
in Dwesa-Cwebe required a different approach. The
contestation between different structures had more
to do with frustration and incoherence than real power
grabbing. It was worthwhile engaging everyone in the
community as far as reasonably possible.
The strength of a community often depends on how diverse interests of different interest groups join forces.
Every community, no matter how small, carries with it
the tensions of inherent heterogeneity, asymmetry and
diverse interests. Within a community where these divisive factors are countered by the pull of commonality
and cohesion based on history, on dynamic interaction
or simply on familiarity, it can provide creative tension
and a richness that strengthens the community.

8.1.1

Case information

In Pomona, Kempton Park, Johannesburg, Gauteng, the LRC has represented a group of occupiers that comprised
approximately 300 households. They occupy a portion of land which is zoned as agricultural land and is owned by
Miradel Streets Investment Company. They initially had a lease agreement with the owner which was terminated in
2008. Some of them had been living on the site since 1993. They occupied the informal structures (shacks) that they
constructed. The structures are made of poles and corrugated iron sheets. Most of the occupiers are unemployed
and make a living as waste pickers. They collect recyclable materials gathered from refuse and landfill sites which
they sell for a living.
Around 2007, the owner instituted the first application
for eviction against them in the Gauteng High Court and
in terms of the PIE Act. With the assistance of the LRC
the occupiers raised a point in limine arguing that they
could only be evicted in terms of ESTA. They further
argued that the Gauteng High Court did not have jurisdiction to entertain the matter as section 17 of ESTA
states that, unless the parties agree to the jurisdiction
of the high court, the court does not have the jurisdiction to interpret ESTA. As a result, the owner withdrew
this application.
The second eviction application was instituted against
the occupiers in 2014 at the Land Claims Court (LCC)
in terms of ESTA. The basis of the application was
that the owner had terminated the occupiers’ rights of
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residence in terms of section 8(1) of ESTA and as a
result it was just and equitable for the LCC to grant an
eviction order against the occupiers. The LRC was instructed to oppose the application. With the assistance
of the LRC the occupiers disputed that the owner had
complied with the requirements of sections 8(1) and
8(4) of ESTA. They further argued that it was not just
and equitable for the LCC to evict them since they did
not have alternative accommodation.
The matter was heard in September 2016 by Acting
Judge Barnes. After hearing arguments by both parties,
and prior to making an order, the Judge postponed
the matter and issued directives for parties to make
representations before the court on: (1) the Role of
Municipality and Provincial Government in large scale
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evictions in terms of ESTA where occupiers could be
rendered homeless; and (2) whether the landowner was
entitled to compensation from the State.
It must be noted that at the stage of the hearing, despite
being cited as parties to the proceedings, and despite
its obligation to file a probation officer report, the local
municipality had neglected to take any position on its
obligations. The same was said about the provincial
government. It was for this reason that the court
requested further direction from the parties about how
to deal with the obligations of government at local and
provincial level and their silence in the proceedings. As
a result, the court ordered the local municipality to file
a probation officer report. Such report would: establish
the personal circumstances of the occupiers; identify

8.1.2

vulnerable groups of people; and most importantly deal
with the issue of availability of alternative accommodation, if an eviction application was granted. Such
information would assist the court in deciding whether
it would be just and equitable, in the circumstances to
grant the eviction.
Upon receipt of the probation officer report, the
non-compliance with the provisions of ESTA was
clear and thus the order for the eviction could not be
granted. Furthermore, the court did not have adequate
information at its disposal to reach a decision on
the eviction. The issue of the provision of alternative
accommodation was not adequately addressed in the
probation officer report. In January 2017 judgment was
delivered. The eviction application was dismissed.

Legal principles

The LRC relied on sections 25 and 26 of the Constitution that prohibit arbitrary evictions and promotes tenure that
is legally secure. The LRC also relied on ESTA which was promulgated to give effect to the right to secure tenure
in section 25(6) of the Constitution. The main defence raised by the LRC on behalf of the occupiers was that the
termination of their rights of residency was not just and equitable in terms of section 8(1) (a) – (e) of ESTA. This was
evident from the facts of the case. In terms of ESTA, in order for the termination of right of residence to be just and
equitable, the following factors need to be satisfied and or considered:
(a) The fairness of any agreement, provision in
agreement, or provision of law which is relied on
by the owner or person in charge;
(b) The conduct of the parties giving rise to the
termination;
(c) The interests of the parties, which includes
comparative hardship to the owner, the occupier
concerned and for any other occupier if the right
of residence is not terminated;
(d) The existence of a reasonable expectation of the
renewal of the agreement from which the right
of residence arises after the effluxion of its time;
and
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(e) The fairness of the procedure followed by the
owner or person in charge, including whether or
not the occupier had or should have been granted
an effective opportunity to make representations
before the decision was made to terminate the
right of residence.
The LRC argued that the lease agreement which was
entered into by the occupiers with the owner in 2007
was vague and unclear in that it did not provide for the
duration and period of its termination. Therefore, upon
relocation to the Malan Road property from the Mirabel
Road property, their tenure to the new property was
unclear. An option to renew the lease for a period of six
(6) months was granted to the tenants. The LRC argued
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further that since the probation officer report was not
available there was no compliance with s 10 of ESTA
because the issue of suitable alternative accommodation had not been addressed.
The court could not establish whether it would be
just and equitable in the circumstances to grant the
order. The LRC then argued that there was no suitable

8.1.3

alternative accommodation available to the occupiers
and therefore it was not just and equitable to evict.
Later, the probation officer report was filed and the LRC
raised the issue of non-compliance with section 8(4) of
ESTA by the owner. In terms of section 8(4) the right of
residence of a class of long-term occupiers. They were
three occupiers who fell within this category and the
owner did not comply with this section.

Working with clients

There is currently a good relationship between the LRC and the occupiers. This community is well organised. There is
a committee that was elected by the community members to represent them in this matter. The committee is led by a
dedicated chairperson who is always available for consultation and meetings and obtains all the relevant information
from the community. The committee is made up of approximately 10 members of the community, however only seven
members were active and responsive. Two members of this committee are women.
It is easy for legal representatives to work with a community that is well organised. In addition, the committee must be led by a person who is well organised. This
makes it easier to obtain information and instructions
and prevents conflicts between attorneys and the
community. Furthermore, an organised community can
resolve some of its own issues without involving the
legal representatives. The support received from the
paralegal who was also involved in the case was also
important and contributed towards a well synchronised
case. Mr Bethuel Mtshali, the paralegal involved in the
case often served as a link between the community
and the attorneys involved in the case. The attorneys

8.1.4

were always able to obtain most information from
the community through the collaboration between the
leadership within the community and Mr Mtshali.
Even with a well-organised community structure, and
support from a paralegal, the attorney should always
verify and check-in with the community through
community meetings. This was another key lesson
learnt from this particular community as they always
felt re-assured when they saw the attorneys who were
working on the case. This allowed them to engage with
the case and raise important issues which might not
have been identified otherwise.

Strategy successes and failures

The first eviction application against the occupiers did not require much to be successfully opposed. The occupiers
only had to raise a point in limine, which they did, to have the application dismissed. This is because the applicant
approached the wrong court and applied the wrong legislation. The second eviction application was correctly
launched in the LCC which meant that the clients had approximately two weeks to participate in the application in
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was set down and heard in September 2016, the judge
issued directions and the judgment was delivered in
January 2017 dismissing the application and directing
parties to negotiate a suitable solution. The use of

8.1.5

forms to collect personal information of the clients,
holding several consultations with clients and dealing
only with representatives of the community saved the
LRC a lot of time.

Implementation of the judgment

It appears that, despite the efforts made by the LRC and occupiers, the judgment was not successfully implemented.36
The land considered to be suitable for the relocation is located opposite the one currently occupied by the occupiers.
However, this land is owned by the provincial government and a request would have to be made to the provincial
government to release it for residential purpose. Furthermore, it was established that developing the land is not an
option as the land is an industrial site, too close to an airport, and not suitable for human habitation. To avoid these
issues with implementation, in matters like this, structural interdicts should be sought. Prayers for reporting to court
regarding steps to be taken and the time frames for reporting should be included.
However, the judgment was successful in the sense
that the clients have not been evicted from the property. The judgment confirmed the occupation rights of the
occupiers, and they are still in occupation of the land
at 305 Miradel Street, Pomona. The community is now
more knowledgeable and confident. The chairperson
of the committee representing the community is of the

view that majority of the community members (including him) are now well informed about the difference
between the eviction
process initiated in terms of the
near Pomona Estates AH — Kempton Park
PIE Act and those in terms of ESTA. However, they still
live in shacks located near the airport, on land that is
harmful for human habitation.

Figure 21: Some of the shacks at 305 Miradel Street, Pomona

terms of the court rules. The LRC briefed two advocates in this matter. An answering affidavit had to be prepared
within a short space of time and a plan had to be devised to obtain information relating to personal details and
circumstances of approximately 4000 people in 300 households. Personal information forms were completed by
each member of the community heading a household, and several consultations with the clients’ representatives
were held to obtain the historical background of the community and the circumstances which led to the occupation.
The clients were advised to elect and authorise one
representative to sign the answering affidavit and they
accordingly passed a resolution authorising Mr Nqaba

to sign all documents and take the necessary steps to
oppose the application. This resolution was attached
as an annexure to the answering affidavit. The matter

Figure 22: Satellite map image: 305 Miradel Street, Pomona
36

The LRC assisted the Municipality to compile a report, by providing the city with information relating to the personal circumstances and details of the clients,
whilst the Municipality identified a possible relocation site for the clients and compiled a report incorporating the aforementioned information.
1 of 1
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8.2

8.2.1

PRIVATE PROSECUTIONS IN TERMS OF SECTION
23 OF ESTA
Background information

While it is clear that the LRC has undertaken significant work on land and housing in the last 10 years, the work has
also exposed the many difficulties that people still struggle with in trying to assert their right to land and housing in
South Africa. The poor implementation of existing legislation and slow pace of legal reform still leave many people
vulnerable to unlawful evictions and other abuses on land. This section gives a glimpse of some of the important
work that still has to be undertaken to ensure that the constitutional rights to land and housing are realised.
The LRC does not operate in isolation but works in
collaboration with other civil society organisations.
The Association for Rural Advancement (“AFRA”) and
NKUZI Development Association (“NKUZI”) are LRC’s
clients. Like LRC, AFRA and NKUZI have been involved

in ensuring that farm occupiers’ security of tenure is
protected. It is the view of LRC, AFRA and NKUZI that
the ESTA remains poorly implemented and illegal
evictions continue. They believe that ESTA has never
been fully implemented by the state. It often occurs

that farm owners and managers are the wrongdoers
and have escaped the claws of prosecution, to the
detriment of the farm occupiers and indigent. The state
has consistently failed to implement section 23 of ESTA
which provides for criminal prosecution of anyone who
unlawfully evicts farm occupiers.
This case study concerns farm occupiers in remote
parts of our country whose standard of living is appalling. They are members of communities who have
limited and at times no access to the basic resources

8.2.2

8.2.2.1

Legal Principles
The Constitution

Section 25(6) of the Constitution provides that: “A person or community whose tenure of land is legally insecure as
a result of past racially discriminatory laws or practices is entitled, to the extent provided by an Act of Parliament,
either to tenure which is legally secure or to comparable redress.” Section 25(9) makes it clear that Parliament must
enact the envisaged legislation. In fulfilment of that obligation, Parliament has passed several pieces of legislation
to give effect to this right.37
The purposes of discriminatory laws that s 25(6) –
together with ss 25(7) and (8) – seeks to redress was
recently described by Madlanga J in these terms:
“The purpose of it all was, first, the obvious one of
making more land available to white farmers. The
second “was to impoverish black people through
dispossession and prohibition of forms of farming
arrangements that permitted some self-sufficiency.
This meant they depended on employment for
survival, thus creating a pool of cheap labour for
the white farms and the mines. White farmers had
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repeatedly complained that African people refused
to work for them as servants and labourers”. The
third was the enforcement of the policy of racial
segregation, which assumed heightened proportions during the apartheid era.”
The learned judge went on to vividly explain how
labour tenant relationships were used to exploit Black
people:38
“African people found themselves working as labour
tenants on land now in the hands of whites. That

37

Extension of Security of Tenure Act No. 62 of 1997 (ESTA), Land Reform (Labour Tenants) Act No. 3 of 1996 (LTA) and Interim Protection of Informal Land Rights
Act No 21 of 1997 (IPILRA).

38

Daniels v Scribante and Another [2017] ZACC 13 at para 18.

Figure 23: Cows grazing in a dumpsite in Uitenhage (Photo: Thamsanqa Mbovane, GroundUp)
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necessary for human survival, self-actualisation, or
dignity. Their security of tenure is insecure. They are
being evicted, threatened with eviction, denied their
grazing and cropping rights, denied their burial rights
and assaulted by the farm owners. The police officers
and public prosecutors are not willing to assist them
when they report criminal and unlawful activities perpetrated by the farm owners. The do not enjoy the fruits
of democracy.
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dispensation subjected them to untold cruelty and
suffering.39 Sol Plaatje cites an example:
‘The baas exacted from him the services of himself,
his wife and his oxen, for wages of 30 shilling a
month, whereas Kgobadi had been making £100
a year, besides retaining the services of his wife
and of his cattle for himself. When he refused the
extortionate terms, the baas retaliated [by requiring]
him to betake himself from the farm . . . by sunset
of the same day, failing which his stock would be
seized and impounded, and himself handed over to
the authorities for trespassing on the farm.’40”
Redressing those wrongs by equalising the skewed and
discriminatory relationships between farm occupiers,
labour tenants and land owners is an urgent and vital
constitutional purpose. Section 25(6) does not only
impose obligations on the state – it imposes horizontal
8.2.2.2

constitutional obligations on private landowners.41
As the Constitutional Court has held in the context of
ESTA:
“By its very nature, the duty imposed by the right to
security of tenure, in both the negative and positive
form, does rest on private persons. People requiring
protection under ESTA more often than not live on
land owned by private persons. … And I dare say
the obligation resting, in particular, on an owner
is a positive one. A private person is enjoined by
section 25(6) of the Constitution through ESTA to
accommodate another on her or his land.”42
That includes an obligation to be protected from unlawful eviction by the farm owners or persons in charge
of farms. Furthermore, it includes an obligation on the
side of the state to ensure that the farm occupiers are
protected.

ESTA

ESTA was passed by Parliament on 19 November 1997, and came into force on 28 November 1997. According to its
long title, the purpose of the Act is to “provide for measures with State assistance to facilitate long-term security of
land tenure; to regulate the conditions of residence on certain land; to regulate the conditions on and circumstances
under which the right of persons to reside on land may be terminated; and to regulate the conditions and circumstances
under which persons, whose right of residence has been terminated, may be evicted from land; and to provide for
matters connected therewith”.
The preamble of the Act recognises that: “many South
Africans do not have secure tenure of their homes and
the land which they use and are therefore vulnerable
to unfair eviction”. According to the preamble, “it is
desirable to ensure that the law should promote the
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achievement of long-term security of tenure for occupiers of land, where possible through the joint efforts of
occupiers, landowners and government bodies; that the
law should extend the rights of occupiers while giving due
recognition to the rights, duties and legitimate interests

39

Lephakga The Significance of Justice for True Reconciliation on the Land Question in the Present Day South Africa (Master of Theology thesis, University of South
Africa, 2012) at 37 (modified original footnote).

40

Plaatje above n 19 at 72. I must make the observation that “baas” (Afrikaans for “boss”) had little to do with being the boss of the African person concerned. It
had more to do with white supremacy. In the South Africa of that time all grown white men who subscribed to the notion of white superiority regarded themselves
as the baas of every African regardless of whether they were employed or not or who their employer was. And each expected to be addressed as baas by every
African he encountered. And it was required to address their little sons as “klein baas” (Afrikaans for “little boss”). Likewise, in her mind each grown white woman
of that ilk was the “madam” of all Africans. (original footnote).

41

See Constitution s 8(2).

42

Daniels at para 49.
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of owners; that the law should regulate the eviction of
vulnerable occupiers from land in a fair manner, while
recognising the right of land owners to apply to court
for an eviction order in appropriate circumstances; to
ensure that occupiers are not further prejudiced”.
As the long title and the preamble demonstrate, ESTA
is an Act of Parliament envisaged in section 25(6) of
the Constitution that will improve security of tenure
for those “whose tenure of land is legally insecure as
a result of past racially discriminatory laws or practices”. According to section 1 of ESTA, “evict” means to
deprive a person against his or her will of residence
on land or the use of land or access to water which is

8.2.3

linked to a right of residence in terms of this Act, and
“eviction” has a corresponding meaning. It is important
to state that constructive eviction is also covered in
this definition.43
Section 23(1) of ESTA makes it a criminal offence to
evict an occupier without a Court order. It provides that
“[n]o person shall evict an occupier except on the authority of an order of a competent court.” Section 23(3)
of ESTA provides that “[a]ny person who contravenes a
provision of subsection (1) or (2) shall be guilty of an
offence and liable on conviction to a fine, or to imprisonment for a period not exceeding two years or to both
such fine and such imprisonment.”

The reality in instances of unlawful evictions

The farm occupiers have been reporting unlawful evictions to South African Police Services (“SAPS”) for years.
Their complaints have included certain instances of actual physical eviction from their homes on farms as well
as constructive evictions. Construction evictions includes unilateral reduction by land owners of farm occupiers’
grazing rights and impoundment of livestock, closure of access roads, denial of burial rights, prohibition of visitors,
prohibition of cultural activities such as slaughtering of animals, as well as interference with access to water. In all of
these instances, farm occupiers generally experience the South African Police Services as being incapable of dealing
with their complaints. Members of the SAPS view these matters as private disputes between the land owner and farm
occupier family requiring the intervention of a lawyer, rather than treating these activities as statutory offences as
set out in the law.44
There are few instances where the members of SAPS
have taken steps to open dockets but unfortunately
the state has declined to prosecute. ESTA allows an
occupier to prosecute privately if the state declines
to prosecute. Section 23(4) states that: “Any person
whose rights or interests have been prejudiced by a
contravention of subsection (1) shall have the right to
institute a private prosecution of the alleged offender.”

Unfortunately, private prosecution is a mammoth task
which requires legal training, skills and financial resources. An occupier is not able to draft criminal summons and charge sheets. He/she cannot prosecute the
offender and cross-examine the offender’s witnesses.

43

Constructive eviction is defined in page 11 of Special Report Volume 1 Number 1 October 2004 produced by Kwa-Zulu Natal Land Legal Cluster Project as “forcing
people to leave the land through a process of extended harassment (especially by security companies), denial of access and servitudes, denial of water and cattle
impounding, will be a more subtle yet effective method in getting farm dwellers to leave the land of their own accord.”

44

A Focus on Farm Dwellers and the South African Police Services, Special Report: Volume 1 Number 2 August 2005 Produced by the Kwa-Zulu Natal Land Legal
Cluster Project at page 4.
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Section 23(5) of ESTA provides that:
“The provisions of the Criminal Procedure Act, 1977
(Act No. 51 of 1977) shall apply to a private prosecution in terms of this Act: provided that if – (a)
the person prosecuting privately does so through
a person entitled to practise as an advocate or an
attorney in the Republic; (b) the person prosecuting
privately has given written notice to the public prosecutor with jurisdiction that he or she intends to do
so; and (c) the public prosecutor has not, within 14
days of receipt of such notice, stated in writing that
he or she intends to prosecute the alleged offence,
then – (i) the person prosecuting privately shall not
be required to produce a certificate issued by the
Attorney-General [Director of Public Prosecution]
stating that he or she has refused to prosecute the
accused; (ii) the person prosecuting privately shall
not be required to provide security for such action;
(iii) the accused shall be entitled to an order for
costs against the person prosecuting privately, if
(aa) the charge against the accused is dismissed
or the accused is acquitted or a decision in favour
of the accused is given on appeal; and (bb) the
court finds that such prosecution was unfounded
or vexatious; and (iv) the Attorney-General shall be
barred from prosecuting except with the leave of the
court concerned.”
It is not clear why an occupier has to prosecute
privately whereas the Constitution makes it clear that
it is the duty of the prosecuting authority to institute
criminal proceedings. Section 179(2) states that: “The
prosecuting authority has the power to institute criminal
proceedings on behalf of the state, and to carry out any
necessary functions incidental to instituting criminal
proceedings.” The national prosecuting authority in fulfilling and executing its constitutional mandate derives

its powers from the National Prosecuting Authority Act
32 of 1998 (the NPA Act).
Despite the fact that the Prosecuting Policy45 provide
that “[a] member of the NPA must serve impartially and
exercise, carry out or perform his or her powers, duties
and functions in good faith and without fear, favour or
prejudice and subject only to the Constitution and the
law” the members of the National Prosecuting Authority
have not fulfilled this expectation. This is echoed in
section 179(4) of the Constitution as well as in the NPA
Act.
The National Director of Public Prosecutions has in
terms of section 179(5) of the Constitution powers
to “review a decision to prosecute, after consulting the
relevant Director of Public Prosecutions and after taking
representations within a period specified by the National
Director of Public Prosecutions, from the following:
(i) The accused person

by security guards. Mr Gavin Neville Crookes stated
that President Nelson Mandela was supposed to evict
the occupiers. As a result of the unlawful eviction
the occupiers reported the matter to Wartburg Police
Station. The docket was opened and the members of
the South African Police Services took the docket to the
Public Prosecutor for a decision.
The Public Prosecutor declined to prosecute in
December 2002. The representations were made to
the office of the Director of Public Prosecution in
Pietermaritzburg. The Director of Public Prosecution
declined to prosecute and stated that land matters are
complicated. As a result, the written notice required by
section 23(5)(b) of ESTA was sent to the office of the
Director of Public Prosecutions. The Director of Public
Prosecution did not respond until 14 days expired.
The occupiers with the assistance of University of
Kwa-Zulu Natal Law Clinic took a decision to prosecute
privately. The criminal summons and charge sheets
were prepared.47

(ii) The complainant

It is clear that the issues of farm occupiers have never
been prioritised by the South African Police Services
and the National Prosecuting Authority. This is apparent from the annual report48 produced by the National
Prosecuting Authority in that ESTA is not mentioned.
Similarly, the South African Police Service Annual
Report49 is silent on the issue of the infringement of
farm occupiers’ rights.

(iii) Any other person or party whom the National
Director considers to be relevant.”
In many instances the farm occupiers have tried to
make representations to the office of the Director of
Public Prosecutions but unfortunately the Director
of Public Prosecutions has refused to prosecute the
perpetrators.
An example is the case of Crookes v Sibisi and Others.46
On 5 October 2002, Mr Gavin Neville Crookes unlawfully
and forcefully evicted Mr Bhekizitha Sikhumbuzo Sibisi
and other occupiers from the farm Camelot without an
order of a competent court. He instructed the security
guards to forcefully and unlawfully evict the occupiers
from their homes on the farm. The occupiers’ goods
were dumped in front of municipal offices in Wartburg

8.2.4

Consequences of evictions

The consequence of evictions can be devastating. The farm occupiers lose their jobs, advantages associating with
working on a farm, income, water, houses, and their children’s education is disturbed. The farm employment is an
important part of farm workers’ livelihood. The farm occupiers lose their grazing and cropping land after eviction. It
is well known that most farm occupiers have ample land to cultivate and produce food for their own consumption.
They also have their own livestock, keep chickens, and are able to sustain their livelihoods apart from the low income
they receive from farm employment. Women and children are most affected by the eviction.

47
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The summons and charge sheets were issued and
served upon Mr Gavin Neville Crookes in 2003, 2004,
2005, 2006 and 2007. The criminal trial was set down
to be heard in the Magistrates’ Court for the district of
New Hanover on 18 March 2008, but did not proceed
on that date because Mr Gavin Neville Crookes brought
an application for a permanent stay of prosecution.
The magistrate dismissed that application on 23
October 2008. Mr Gavin Neville Crookes appealed the
magistrate’s decision to Pietermaritzburg High Court.
The Appeal was heard on the 15 April 2010. The appeal
was dismissed on the 4 May 2010. Unfortunately, the
occupiers did not proceed with the private prosecution.

The example of the criminal summons and charge sheets are attached as annexure GNC 1.

45

Prosecution Policy 4 Revision Date: June 2013

48

Annual Report, National Prosecuting Authority 2017/2018 in terms of the NPA Act 32 of 1998

46

(AR 368/09) [2010] ZAKZPHC 17; 2011 (1) SACR 23 (KZP); 2011 (1) SA 491 (KZP) (4 May 2010).

49

South African Police Service Annual Report 2017/2018

LITIGATING LAND AND HOUSING IN SOUTH AFRICA  LESSONS AND REFLECTIONS

LITIGATING LAND AND HOUSING IN SOUTH AFRICA  LESSONS AND REFLECTIONS

97

8.2.5

Conclusion

Commander and the Provincial Commissioner. It must be remembered that it is the duty of the SAPS to refer dockets
to the National Public Prosecution for a decision whether to prosecute or not. The National Public Prosecution will
decide to prosecute where there is a reasonable prospect of the conviction of the accused person.

In conclusion, it has to be stated that:
1.

2.

The South African Police Services and National
Prosecuting Authority are constitutionally
and statutory obligated to institute criminal
proceedings on behalf of the state against the
farm owners and persons in charge of farms who
contravenes section 23(1) of ESTA.
The state has promised the farm occupiers the
security of tenure that is legally secure. However,
the members of the South African Police Services
are failing to register and investigate the statutory

8.2.6

crime committed by farm owners or persons
in charge of farms. Likewise, the National
Prosecuting Authority declines to prosecute the
perpetrators who contravenes section 23(1) of
ESTA. This is alarming.
3.

The issue of private prosecution under section
23 of ESTA has never been tested adequately in
South Africa. As mentioned above, there is only
one attempted private prosecution under section
23 of ESTA, but unfortunately it was not finalised.

Suggested solutions for the problem

The following recommendations are made:
8.2.6.1

Identification of unlawful eviction:

It is proposed that each person or organisation must try to identify a case whereby a farm owner or manager has
violated section 23(1) of ESTA. This can be done in different ways:

8.2.6.4

Request the docket:

If it happens that the National Public Prosecution declines to prosecute, the docket must be requested from the SAPS.
The docket must be studied and reasons must be requested for declining to prosecute. If there is no agreement with
the reasons stated by the SAPS or NPA for declining to prosecute, the Provincial Director of Public Prosecution must
be requested to review the decision of the Public Prosecutor who has declined to prosecute. If this is unsuccessful,
the option of private prosecution becomes available.
8.2.6.5

Written Notice to Provincial Director of Public Prosecution:

Assist the victim to draft a notice to the Director of Public Prosecution (“stating that the victim intends to prosecute
the offender privately in terms of section 23(4) of ESTA. In the notice it must be stated that the DPP is given 14 days
to state in writing that he or she intends to prosecute the alleged offence. If there is no response or the response is
negative after 14 days, drafting of the criminal summons and charge sheets can commence.
8.2.6.6

Criminal Summons and Charge Sheets:

Assist the victim to draft criminal summons and charge sheets or refer the matter to a Public Interest Law Clinic or
a Law Firm
8.2.6.7

Issue Criminal Summons:

1.

First, by checking with the farm occupiers that each person or organisation is working with;

2.

Second, by checking with Police Stations whether there are any cases that were reported under section 23 of
ESTA;

The criminal summons will have to be issued by the clerk of the criminal court. The clerk will have to allocate the
date of the appearance of the accused in Court. There may be some resistance on the side of the clerk as a result of
ignorance. Most clerks have never had any exposure on private prosecutions.

3.

Third, by checking with the provincial offices of the Department of Agriculture, Land Reform and Rural
Development;

8.2.6.8

4.

Fourth, by checking with the civil society organisations that are working with farm occupiers.

8.2.6.2

Referring of cases to SAPS:

Once the cases are identified, they must be reported to SAPS for investigation and opening of criminal dockets.
8.2.6.3

Service of Criminal Summons:

The criminal summons and the charge sheets will have to be served on the accused by the Sheriff of the Court.
8.2.6.9

Date of the Appearance:

The victim is allowed to represent himself/herself, or to be represented by a legal practitioner.

Monitoring:

The SAPS must be monitored to determine whether they are attending to these cases. This can be done through
requesting progress reports from SAPS. If there is no progress, this issue must be escalated to the Police Station
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Annexure GNC
Case No./Saak No...................................

DETAILS OF PRIVATE PROSECUTORS:
PRIVATE PROSECUTOR 1

SUMMONS IN CRIMINAL CASE

Name:

........................................................................

Magistrate’s Court						Landdroshof

Address:

ERASMUSDAN FARM, ..........................., MAGISTERIAL DISTRICT OF .............................

District: ..............................................................
Held at ......................................

Magistrate’s Court of ...............................................

Court:
Hof:

Date of Trial:
Verhoordatum:

TO:			THE ACCUSED

TO:			
SHERIFF or DEPUTY SHERIFF or OTHER PERSON empowered to serve a summons in a
			criminal proceeding:
You are hereby commanded in the names of the private prosecutors set out hereunder to serve the copy of this
summons on persons (hereinafter referred to as the accused) of whom particulars appear hereunder as to summons
them to appear in court and to remain in attendance in connection with charges of which the particulars are mentioned hereunder, and Report to the Private Prosecutors’ Attorney what you have done thereon.
ACCUSED 1
MR BOTHA
c/o BOSCABEL (PTY) LTD

Address:

288 Loop Street, Pietermaritzburg

Sex:

Occupation:

MALE

DIRECTOR

Name:

........................................................................

Address:

ERASMUSDAN FARM, ..........................., MAGISTERIAL DISTRICT OF .............................

PRIVATE PROSECUTOR 3

You are hereby summoned to appear in person before the above mentioned Court at 08h30 on the above mentioned
date and place in connection with charges of which the particulars are mentioned below and to remain in attendance.

Name:

PRIVATE PROSECUTOR 2

Name:

........................................................................

Address:

ERASMUSDAN FARM, ..........................., MAGISTERIAL DISTRICT OF .............................

PRIVATE PROSECUTOR 4
Name:

........................................................................

Address:

ERASMUSDAN FARM, ..........................., MAGISTERIAL DISTRICT OF .............................

Sex:

Occupation:

MALE

FARMER

Age:

UNKNOWN

Id No.

UNKNOWN

PRIVATE PROSECUTOR 5

Age:

UNKNOWN

Id No.

UNKNOWN

Name:

........................................................................

Address:

ERASMUSDAN FARM, ..........................., MAGISTERIAL DISTRICT OF .............................

ACCUSED 2
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PRIVATE PROSECUTOR 6

Name:

MR BOTHA

Address:

ERASMUSDAN FARM, ..........................., MAGISTERIAL DISTRICT OF .............................

Sex:

Occupation:

MALE

FARMER

Age:

UNKNOWN
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Id No.

UNKNOWN

Name:

........................................................................

Address:

ERASMUSDAN FARM, ..........................., MAGISTERIAL DISTRICT OF .............................
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PRIVATE PROSECUTOR 7

IN THE MAGISTRATE COURT FOR THE DISTRICT OF
HELD AT ....................................................................					

Name:

........................................................................

Address:

ERASMUSDAN FARM, ..........................., MAGISTERIAL DISTRICT OF .............................

PRIVATE PROSECUTOR 8

								CASE NO:
								CR NO:
In the matter between:
...................................................... & SEVEN OTHERS
		
and

Name:

........................................................................

Address:

ERASMUSDAN FARM, ..........................., MAGISTERIAL DISTRICT OF .............................

PRIVATE PROSECUTORS/
COMPLAINANTS

BOSCABEL (PTY) LTD						

FIRST ACCUSED

MR BOTHA							

SECOND ACCUSED

Particulars of charges:

Accused is guilty of eight counts of:
Contravening Section 23(1) of the Extension of Security of Tenure Act No. 62 of 1997 in that upon or
about 5th day of OCTOBER in the year 2002 and at FARM ERASMUSDAN IN THE MAGISTERIAL DISTRICT
OF ...................................... the accused did wrongfully and forcefully evict the aforesaid PRIVATE
PROSECUTORS without an order of the competent court.

.................................................................................

Whereas the second accused is Mr BOTHA, the owner/person in charge of the farm Erasmusdan who resides on the
farm Erasmusdan in the magisterial district of ......................................., ............................Province (herein under
referred to as the second accused).

.................................................................................
.................................................................................

Whereas on the 5 October 2002 the second accused unlawfully and forcefully evicted the said private prosecutors/
complainants from the farm Erasmusdan without an order of a competent court.

.................................................................................

SIGNATURE OF PRIVATE PROSECUTORS’
LEGAL REPRESENTATIVE
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Whereas at all times material hereinto the private prosecutors/complainants referred to hereunder were “occupiers”
as defined in Section 1 of the Extension of Security of Tenure Act No. 62 of 1997.
Whereas the First Accused is BOSCABEL (PTY) LTD, a company with limited liability duly incorporated and registered
according to law and having its registered office at ................................ The director of the company is Mr Botha.
The said director owns the farm Erasmusdan.

ATTORNEYS FOR PRIVATE PROSECUTORS
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CHARGE SHEET

And whereas the said private prosecutors/complainants are pursuant to the provisions of Section 19 and 23 of the
Extension of Security of Tenure Act No. 62 of 1997 and Section 10 of the Criminal Procedure Act 51 of 1977 are each
entitled to institute and conduct a private prosecution in the above Honourable Court against the First and Second
Accused in respect of an unlawful eviction.
And whereas the said private prosecutors/complainants do hereby institute the said private prosecution,
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Therefore the said private prosecutors/complainants inform this Honourable Court that the accused are guilty of
eight counts of contraventions of Section 23(1) of the Act in that:

5.

of .............................., .............................. Province (herein referred as private prosecutor/complainant 5)

(a) the second accused having instructed and with the use of security guards without an order of a competent
court forcefully and unlawfully evicted private prosecutor/complainant 1 and his dependants from their home
on the farm,

6.

(b) the second accused and with the use of security guards without an order of court forcefully and unlawfully
evicted private prosecutor/complainant 2 and her family from their home on the farm,

7.

(c) the second accused having instructed and with the use of security guards without an order of a competent
court forcefully and unlawfully evicted private prosecutor/ complainant 3 and her dependants from their home
on the farm,
(d) the second accused having instructed and with the use of security guards without an order of a competent
court forcefully and unlawfully evicted private prosecutor/complainant 4 and his dependants from their home
on the farm,
(e) the second accused and with the use of security guards without an order of court forcefully and unlawfully
evicted private prosecutor/ complainant 5 and his family from their home on the farm,
(f) the second accused having instructed and with the use of security guards without an order of a competent
court forcefully and unlawfully evicted private prosecutor/complainant 6 and her dependants from their home
on the farm,

.................................... an adult male occupier residing on the farm Erasmusdan in the magisterial district

.................................... an adult male occupier residing on the farm Erasmusdan in the magisterial district
of .............................., .............................. Province (herein referred as private prosecutor/complainant 6)
.................................... an adult male occupier residing on the farm Erasmusdan in the magisterial district
of .............................., .............................. Province (herein referred as private prosecutor/complainant 7)

8.

.................................... an adult female occupier residing on the farm Erasmusdan in the magisterial district
of .............................., .............................. Province (herein referred as private prosecutor/complainant 8)

DATED at

on the

day of 			

2020.

(g) the second accused having instructed and with the use of security guards without an order of a competent
court forcefully and unlawfully evicted private prosecutor/complainant 7 and his dependants from their home
on the farm,
(h) the second accused having instructed and with the use of security guards without an order of a competent
court forcefully and unlawfully evicted private prosecutor/complainant 8 and her dependants from their home
on the farm,

						

Attorney for the Private Prosecutors

The aforesaid private prosecutors/complainants are:
1.

.................................... an adult male occupier residing on the farm Erasmusdan in the magisterial district
of .............................., .............................. Province (herein referred to as private prosecutor/complainant 1)

2.

.................................... an adult female occupier residing on the farm Erasmusdan in the magisterial district
of .............................., .............................. Province (herein referred as private prosecutor/complainant 2)

3.

.................................... an adult female occupier residing on the farm Erasmusdan in the magisterial district
of .............................., .............................. Province (herein referred as private prosecutor/complainant 3)

4.

.................................... an adult female occupier residing on the farm Erasmusdan in the magisterial district
of .............................., .............................. Province (herein referred as private prosecutor/complainant 4)
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9

CONCLUSION

The cases that have been captured in this publication provide valuable lessons for future litigation and community
– and client engagement. They convey the LRC’s more successful strategies, but also capture some of the failures
and difficulties that often come with litigating on issues associated with land and housing. Public interest litigation
presents unique challenges to the practitioners, paralegals and community workers who are tasked with devising
legal strategies, managing clients and communities, and ensuring that judgments and orders translate into tangible
change. The final judgments are unable to capture the complexities and the challenges that clients face on groundlevel, and do not convey the often long and difficult process that precedes the launching of court proceedings. It
does not reflect the many hours of consultations, the underlying tensions between different interest groups, or the
indignity that some clients suffer before seeking legal intervention.
The judgments are also particularly ill-equipped to
convey the triumph of human spirit that the LRC has
encountered in our clients over the years. From the
Prudhoe Community’s twenty-year journey to be
returned to the land from which they were brutally removed, to the Dwesa-Cwebe peoples’ undying belief in
the customs that have governed them for generations.
It does not reflect the protests of the people of Joe
Slovo, the passion with which the congregants of the
Claremont Main Road Mosque defend their heritage,
the determination with which the residents of Flamingo
Court acquired the necessary skills to take control of
their body corporate or the grit and determination of the
Zabalaza Mshengus of this country, whose fight for a
more just and equal society will not be forgotten.
While these cases have certainly gone far in establishing important legal principles and affecting largescale
societal change, the obstacles faced in the land and
housing sector remain immense. The work of public
interest practitioners, paralegals, and community-workers will continue to be of critical importance in realising
the constitutional rights to land and housing and creating a South Africa in which all people are truly equal.
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Figure 24: Members of the Dwesa-Cwebe community
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